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7KH ,QGLDQ *DPLQJ 5HIJX®DWRU\ $AQ@HUB®O\ SURKLELWV JDPLQJ
DFTXLUHG IRU ,QGLDQV LQ WUXVW E\ WKH 6HFUHWDU\ Rl WKH ,Q"

7KH H[FHSAMHLYRIQV UORVH WKH SRVVLELOLW\ Rl ,QGLDQ JDPLQ.
SUHVHQWO\ XQFRQQHFW i$BRALIWW KIHQ H, [F G ISIVQDREEN. EDWHG D QW E U W K
62, GHWHUPLQHV DFTXLVLWLRQ WR EH LQ WKH EWKHWOIRFWBUHV W
FRPPXQLW\ DQG WKH JRYHUQRU RI WKH VWDWH FRQFXUYV DFT
RQ WKH GDWH Rl HQDFWPHQW RI ,*5$ DFTXLUHG DV SDUW RI I
SDUW RI DQ LQLWLDO UHVHWGDWURBHI RQE QHDFTHHBRGQDYV SDU
UHVWRUDWLRQ RI ODQGV IRU D WULEH UHVWRUHG WR IHGHUDO

$Q LPSOHRHQIWOQWVYRAZRY OW\ W VSHFLILHVY WKH VWDQGDUGV
E\ WULEHV VHHNLQJ WR FREGUH®W DDPHQJI2RWRHEHYGY DFT 7KH UH
LQFOXGHV OLPLWLQJ GHILQLWLRQV RI VRPH Rl WKH VWDWXWRU\
GRFXPHQWDWLRQ UHTXLUHG IRU WULEDO DSSOLFDWLRQV 'XULQ
WKH ,QWHUERQGXF*WHG D VHULHV RI FRQVXOWDWLRQ VHVVLRQV
ZKHWKHU WKH LPSOHPHQWLQJ UHJXODWLRQ VKRXOG EH UHYLVH(
UHJXODWLRQ WR EH VDWLVIDFWRU\ DQG ZLWKGHBZLMBXBGHU GH
EHIRUH WKH UHJXODWLRQ KDG EHFRPH2| K@ OMKE WYILEDQFH DG
DSSOLFDWLRQAM URWDWWLRQ ODQG DFTXLVLWLRQV IRU JDPLQJ ,W K
WULEH WR VDWLVI\ ZLWK UHVSHBWWLR\WW S KWL EDWKRQ \FRR B X\ B E
IURP W KM WHMHEBY DWLRQ

$ -XQH 8 6 6XSUHPH BSRX@IVHGNRLMLVKQ%DQG RI 3SRWWDZDWRP
,QGLDQV Y BOSHKDW WR KDYH LQFUHDVHG WKH SRVVLELOLW\ IRL
GHFLWRM@WDNH ODQG LQWR WUXVW E\ UXOLQJ WKDW LQGLYLG.
SURSRVHG XVH Rl ODQG WDNHQ LQWR WUXVW KDYH VWDQGLQJ X
$FW WR EULQJ VXLW DQG KROGLQRIWKDMW &BE MM R W R DV DMK
LQWR WUXVW WKDW GR QRW FODLP WLWOH WR WKH ODQG DUH Q
FRQWDLQV D ZDLYHU RI VRYHUHLJQ LPPXQLW\ IRU TXLHW WLWOH
IRU VXLWV LQYRDYLQJ ,QGLDQ WLWO

6LQF I DWKFEIBDRLWKRHUH KDYH EHHQ WZR QRW HEZRH WKA\UGIDKHROIR S P
,QGLDQ $IIDLUV UHYLVHG WK HWWRBS @ 6 LD\FWXIDW WR & DHUW B X O BIWLLVR IQ
DFWLRQ ODQG LV WR EH WDNHQ L®DWRZ IVIUW I/ @/H EARROHEARLE WXHQOH Z LV

HQ EBABFLVLRQ RI D IHGH®%DO /DS 8R Q CEIVDH KFHRXILDVY &DOLIRU
G WELU KHWEDWKDOOHQJH WR WKH YD XMW E R IEL RMIXWNY D
ZLWK LSEG FQK N W UD WL Y HMVLRHFBIG X WD $FWH RI OLPLWDWLRQV

1LQMDEYYH EHHQ HQDFWHG L Q JDHPRHQ WS BRIQUEIHVIVRIYVZLY KRQQH !
VSHFLILF ODQGV EHLQ3 WDNHQKIQWBREWTXMWTXH ,QGLDQ 6FKRRO
7UDQV I K I$FFRV S U R WLLGHAMV | R RXIL V LAXIHED R Y HWE G W FHOFOLMY , FODV
., RU FODVV ,\, W L\ D \PHMS DT BOEBYEEUX VW  ZKLFK
WUDQVIHBIR WG BRLDQIWS XBISBRWIBV Q XHGEBXDR /DQG @DQ® IHPHQW
&DOLWBURU WKH EGXUDIQWLROWKB GLDLQ 5D QWKHHUTXQ /DNH 7UXVW
/DQG S5HDIILUPDWLRQ $FW M KDRK UDW L M H S VWRKB¥RMN LO/D /G ROQV

LV V XD WF % H D V&K H. VK % D RSWRN D Z D W R RBID WOFRILE) U BW X DWH

DQ\ IHGHUDR FREDWLIMEWLR WKDW OD@GE VKRXDKALEK GLVPLVVHG
SURYLRBHWKH WUXVW DFTXLVLWLRQ RI FHUWDLQ IHGHUDO ODQG
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3/ ZKLFK SURWDAHRMURDLQ %XUHDX RI /DQG ODQDJHPHQW O]
WKH EHQHILW RI WD @& LRIJOMZ BRSUIQEILDQV DQE S URXGE FLOMMYI |, *
.., JDPLQWKR QD D3Q/G ZKLFK DXWKRAUI{HVYLWKRQ RI FHUWDLQ ODQ
AXLOHXWH ,QGLDQ 7ULEH LQ WKH VWDKLH K IG HHMREIVNORIM G H U
ODQG WR EH KHOG LQ WUXVW IRU G\HEW %RIQ GIJH BRIUWS , RELDQ &R C

ZKLFK SURKLELWY FODVV ,, DWK® K+ SVRRY WW D @ ¥ QHUR/QWARD BIG K H
WUXVW IRU WKIDQIB\BKRH 7ULEHLFK SURKLELWYV JDPLQJ RQ IHGHUD
WUDQVIHUUHG WR WKH +RK 7ULEH

/HILVODWLRQWHH &R Y HGQVFYD WG R VEBL O (DG 5 ZKLFK ZRXOG
DPHQG WKH ,QGLDQ 5HFONID QIO|0 WHE B BFOMOWBHFRJIQL]HG ,QGLDQ
WUXVW ODQG7 RRUXLY UW LCROE RO @ SRIRYU RUQJ IHGHUDO UHFRJQL!
DFTXLVLWLRQV IRU SDUWLFXODU WULEHV ZLWK SURYLVLRQV UH\
WKR ODQGV
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SHTXLUHPHQWYV PRUGLIDRYL QDI.QRE, . .eeveeeeeeereeeeeeseeeeeseeeseeseseesesseeseeseeses
*HRIJUDSKLF ([WHOQW.RL.,. A58 5 DP.LQIooeoeieeieeeeeeseeeeeeeeereeeeereeenens
+RZ /IDQG ,V RDINUDQIVQM oo eee s seeese et eeeeseseesess s eseeseeenes
&KDOOHQJHV WR 7DNLQ.J./DQG.LQWR.ZUXMM. oo,
ODWEMHDVEKH. VK %DQG Rl 3BRWWDZDWRPBIJHQGLDQV Y 3DWFKDI
BWDWXWH RI /LPLW DWLERAQRK § B/S GILEHL V. VRR.VD.QG............
%LJ /IDJRRQ 5DQFKHUERR DO GBHQLHRWRIODOLGLW\ Rl 7UXVW $FTXL
7ULEH 1RW 5HFRJQL]JHG LQ ,V 1RW 6XEMHEW.W.R &ROODWH
BHFUHWDIRDW 7THWHUPLQDWLR® JUREWHIRQLR® RI5$DPLQJ RQ
IDQGV $FTXLUHG LQ 7UXVW $IWHU.(QDEWPHQW.RIL..*5$
2WKHU  ([FHSMLRQN] oo eeeeeee e eee e e e st oeeee s eeeee e eees s
)LQDO 5XOH IRU *DPLQJ RQ/DZOA.$ETXLUHG. . ZUXMW......
BHFUHWDULDO...HW.HUPB.LQDMWLRQ ooeoeeeeeeereeeeeeeeeeeeeeseeerenens
ERQWLJIXRXN D QG Nttt st eeeeeeeeeesees et eeeeseeee e ereeseeses s eseens
IDQG B GBI W.OHPH QMoo eveaeseseeeeseeeeseeseseesessesseseseeees

,QLWLDO 5HVHUYDWLRQ IRU D..1HZO\$ENQRZOHGJIHG 7ULEH
SHVWRUHG..LDQ.GN. oot emete et emas ettt naene e
%XUHDX RI ,QGLDQ $I1IDLUDQ&}$...5HV.ELQGHG..*XLG....
'2, 5SHYLHZ Rl WKH 6WDQGDUGYV IRU 7DNLQJ /DQG LQWR 7UXVW IR
WR S5HVPFDQE DK ..o eemae ettt emnnesaneanean
(QDFWHG DQG 3URSRVHG.LHILVY.ODWLRQ .o,
WIR R Q JUHN M oottt eeem ettt smem et ae e eens
A S O TN I U I YA TR
A S O IN I U I Y USRS
SURSRVHG %LOOV $GGUHV.V.LQJL . WKH.3URFEHMV......
2WKHU 3B3URSRVH.G.2LO.Q.N e eeaee s
A S O IN I U I Y USRS
2WKHU 3URSRV.H.G.%LOQN e vaeee e,
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7KH ,QGLDQ *DPLQJ 5HIXODRMUBHWW IFBBHZRWONGLRQ JDPLQJ RQ
ODF®FFRUGLQJ WR ZKLFK ,QGLDQ WULEHV PD\ FRQGXFW JDPLQJ
7KH WKUHH FODVVHV Rl JDPLQJ DXWKRUL]JHG E\ ,*5%$ SURJUHVV Il
FODVV ,, ELQIRQINQ® QRMUG JDPHV WR*RQHVR/I W,KFHDV HQ R LLUHPLHQ'
IRU FODVV ,, DQG FODVV ,,, JP@RBDDVNGNKD\F W B WB PALIQDVE I5HU P
IRU DQ\ SXUSRVH E\ DQ\ SHUVRIK HRIH®HU P DWELARQWS W HHWD RVEL WIAK L V
SHUPLW WULEHV WR FRQGXFW W\SHV Rl JDPLQJ SHUPLWWHG LQ
YRU H[DPSOH WULEHYV LIV \OMIRMHK\WWKIRW SKDBLWDEOH SXUSRVH!
WULMBYDIDWH FRPSDFW IRDPEQ@VWKH RBAKIHURKDQG WKH IDFW WKDV
VRPH IRUP RI ORWWHU\ RU DXWKRUL]JHV D VWDWH BRWWHU\ LV Q
FRPSDPWREZOQJIRUPV RI FDVLQR JDPLQJ

Z"e>S™ U E]L jeZ—e1"e1 1 S—"—-

$ NH\ FHBQW RI ,*5% LV LWV WHUULWRULDO FRPSRQHQW *DPLQJ XC
3 QGLDQ DIMWEWHUP KDV WZDRO OHDIMQA@VVZLWKLQ WKH OLPLWYV RI [
UHVHUYDWGRIQ\ ODQGYV WLWOH WR ZKLFK LW HGWSMWKHHO IR U QV'K
EHQHILW RI DQ\ ,QGLDQ WULEH RU LQGLYLGXDO RU KHOG E\ DQ\
UHVWULFWLRQ E\ WKH 8QLWHG 6WDWHY DJDLQVW DOLHQDWLRQ |
JRYHUQPHQWDDMGSRZWKH | LK VID MLOQN HUQMHWL Y*5$ PD\ WDNH SODF!
ODQG ZLWKLQ DQ ,QGLDQ UHVHUYDWLRQ ZKHWKHU RU QRW WKH
ZKHWKHU RU QRW WKH ODQG LV KHOG LQ WUXVW 'HWHUPLQLQJ
D PDWWHUHRIVERQDO LQWHQW DQG PD\ HQWDLO D GHWDLOHG DQ
FHGLQJ WULEDO UHVHUYDWLRQ ODQG DQG WKH FLUFXPVWDQFH)
VXEVHTXHQW MXULVGLFWLRQD® KLVWRU\ RI WKH ODQG LQ TXHV\

7KH VHFRQG PDWWUZQBNUIRYGHY D WKH ODQB \WXDIWXEH DRQGN U XV W
EWKH WULEH PXVW H[HUFLVH JRYHUQPHQWDO DXWKRULW\ RYHU

2P.L. 106497, 102Stat 2467, 25 U.S.C.§701- 2721; 18 U.S.C. 81166- 1168.SeeCRS Report R42471ndian
Gaming: Legal Background and the Indian Gaming Regulatory Act (IGRA)ane M. Smith

325 U.S.C§2703(4).
425 U.S.C. §82708) - (8), and 2710.
525 U.S.C. §2710(b)(1)(A), and 2710(d)(1)(&)).

6 Mashantucket Pequot Tribe v. State of Connectiz8T F. Supp. 169 (D. Conn. 199@),1 |, BG3 F.2d 1024 (2
Cir.1990),cert. denied499 U.S. 975 (1991). Compacts may prescribe, with exacting detail, the specifics of each game
permitted. See, e.ghe compact between New York State and the Seneca NappendixA, listing 26 permitted

games and the speicihtions for each, available lattp://www.sni.orghode22.

7 Rumsey Indian Rancheria of Wintun ladis v. Wilson64 F. 3d 1250 (9Cir. 1994),0pinion amended on denial of

rehearing 99 F. 3d. 321 (8Cir. 1996),cert. deniedsub nonmSycuan Band of Mission Indians v. Wils@21 U.S.

1118 (1997)State ex rel. Clark v. Johnsat20 N.M. 562; 904 R2d 11 (1995).

825 U.S.C. §2703(4)(A).

925 U.S.C82703(4]B).

10 See, e.gSouth Dakota v. Yankton Sioux Trigg22 U.S. 329 (1998 Solem v. Bartlett465 U.S. 463 (1984).

L3S5HVWULFWHG IHH ODQG” LV GHILQHG WR mhéhiQal I@BrQoGtridéekdwiich ¢sda® H WR ZKLFK
only be alienatedr encumbered by the owner with the approval of ger&ary [of the Interiofhecause of limitations

LQ WKH FRQYH\DQFH LQVWUXPHQW SI5LA/ Midl€) &5 WSC.I$2IPHA) DStrioteddarid & ) 5
PD\ RQO\ EH FRQVLGHUHG 3,QGLDQ ODQGV "~ IRU ,*5% SXUSRV HKa&hsa$ WKH WULEH

Congressional Research Service RL34325 - VERSIOR6 - UPDATED 1



Indian Gaming Regulatory Act (IGRA): Gaming on Newly Acquired Lands

LQYROYHWPHISDN RI WKH HQS\DFHUW.RHQ W2, RWUFRUG\W DHWHUPHQLQJ Z
H[HUFLVHV JRYHUQPHQWDO DXWKRULW\ PD\ EH D VLPSOH IDFWXI
WKH WULEH KDV D JRYHUQPHQWDO RUJDQL]DWLRQ WKDW SHUIRU
DV LPSRVIEFPQIOWDHKHWWKHU KD @GVWMUFRKDXA EHQD MXGLFLDO FRQ
IHGHUDO®VWDWXWHV

~ 1 S—el1 el S"Z—1"—e"1 570

&RQJUHVV KDV WKH SRZHU WR G @\ 8 G PLLA RHWHIWAK MDROWDNH W
VWDWXWHY WKDW UHTXLUH '2, WR WDNDOD GG QOIWBDN RXVW IRU
VWDWXWHY JUDQW WKH 6HFUHWDU\ RI WKH ,QWHULRU 62, WKH
LQGLYLGXDO ,QGLDQ WULEHV SULRFIBDG RRRPIGWHKEFSHRUNRQL
$FW RI P HEIWKRXIK WEKHHGSKKDWG E\ WKHVWR DSHROH 8ROV W R

WUBEBGHU JHGHUDOQMXULWDGURMH®W RSLQLRQ Rl WKH 6ROLFLWR
WKH ,OQWHULRU SURYLGHV JXLGDQFH RQ KRZ WBIRFHBRUHEW DEO
IRU MWFQELVLWLRQ DUH VSHFLM. %G WRLV & QOBAMYRWQHUYV RI IHH
ODQG WXIDQNG IRZQHG RXWULJKW DQG XQHQFXPEHUHG E\ OLHQV W
WR KDYH WKHLU |HW KWL \WRH ERFR R M 8 BEHHEQUMEBDQVHWL VR USWR QJ WKH HI
Rl WKLV BUMFPFHVWPRYDO RI WKH ODQG IURP VWDWH DQG ORFDO
,QGLDQ RZQHUV WR VHOO WKH ODQG RU KDYH LW WDNHQ IURP W
IRU IRUHFORVI)OUM ®RIGHWRUWLQLQJ ZKHWKHU WR DSSURYH DQ DS
WUXVW XQGHU WKLV VWDWXWH WKH 62,2 NVQUWHWREBUFBRWR FRQVL

v. United State249 F. 3d 1213 (0Cir. 2001), held that a tribe could not accept governmental authoritynsgieb
from owners of restricted land whom the tribe had accepted into membership.

12 See, e.gIndian Country U.S.A., Inc. v. Oklahom@29 F. 2d 967 (10Cir. 1987), involving a tribe that exercised
taxing authority.

13 See, e.g.Rhode Island v. Narragaett Tribe of Indians816 F. Supp 796 (D. R.I. 1993D 111G P RGE BdH G

685 (T Cir. 1994),cert. deniedb13 U.S. 919 (1994). This case held that, despite the fact that a federal statute conveyed

FLYLO DQG FULPLQDO M X gnvatienli¢-anstate @heciitetion B ekettisiBgbh¥erturténtal power was

satisfied by various factors including federal recognition of a governtoggavernment relationship, judicial

FRQILUPDWLRQ RI VRYHUHLJQ LPPXQLW ‘thelriDeGasx dtiteSiot puppdsed dH Q F\ TV WUHDWPHQ
administering an environmental law.

14U.S. Const. art. 188, cl. 3 (Indian Commerce Clause), ddd art. 1V, 83, cl. 2 (Property Clause).

15 See, e.g., 8606f the Omnibus Indian Advancement ABtL. 106568, 114 Sat. 2868, 29095 U.S.C. §1778d,
mandating that the SOI takato trust any land acquired by the Toridartinez Desert Cahuilla Indians within certain
defined areas.

16 Act of June 18, 1934, ch. 57, &8at.985, 25 U.S.C8465. This statute specifies that such land is to be exempt from

state and local taxatiofror a discussion of a recent Supreme Court case confining the authority of DOI to take land

intR WUXVW SXUVXDQW WR WKLV VWDWXWH WR WKRVH WULHbWAr&ZALFK ZHUH 3XQ (
was enacted in 1934eeCRS Report RL3452arcieri v. Salazar: The Secretary of thedrior May Not Acquire

Trust Land for the Narragansett Indian Tribe Under 25 U.S.C. Section 465 Because That Statute Applies to Tribes

38QGHU )HGHUDO -XU,Lby K&.IMawedeR KQurphyQ

17 Carcieri v. Salazar, 555 U.S. 379 (2009).

18.S. Departrant of the Interior, Office of the Solicitor, M 37KH OHDQLQJ RI u8QGHU )HGHUDO -XULV(
WKH 3XUSRVHV RI WKH ,QGLDQ 5HRUJD Q L ] Dnttp:LA\RWv.dbFoWEoldidy/éplhionsM- DYDLODEC
37029.pdfSee also& 56 /HJD O 6Ddpditméntof the Interior Issues Guidance in Connection with Carcieri v.

Salazar” E\ -DQH 0 6PLWK ODUFK

19The procedures specified in 25 C.F.R., Part 151, are furff @@L FDWHG LQ D %,$ SXEOLFDWLRQ 3$FTXLV
/IDQG +HOG LQ )HH RU 5 H&WustiHEMIBOGK) QWO 28, 201B)P: Hdw.bia.govéshroupskracd
documentgéxtidc1-024504.pdf

20The factors are listed in 25 C.F.R. 88151.10@servation acquisitions) and 151. 11 {af$ervation acquisitions).
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DQG ORFDO JRYHUQPHQWY KDYLQJIDRILXWRWRUDYRTIRILIWHEH PWLRQ
8 GD\V LQ ZKLFK WR SURYLGH ZULWWM G RRPRMNQWY D ? SDF WAK R Q
UHJXODWRU\ MXULVGLFWLRQ UHDO SURSHUW\ WD[HV DQG VSHFL

7

‘See/ —e7r1e"1 S"'—e]l S—el'—e"1 570

Se®', 7 Soo/ 7 0’1l §—e17e1 "1 S _1Vil
Se@E B1 /73551 0507071701 '— eS¢’ " _l, MWMrigele"1 S—
/E ' T—e

8QWLO WKH 8 6 WXSUHPH & RBHITWERM DYKKH. VK %DQG RI
3SRWWDZDWRPL ,Q% WKGW N ZDDMWEF® DN/ VX P S W PR QUKADWK @ GH W R Y H L
WKH 4XLHY¥WELWOHGSFMDOOHQJHY WR DQ\ GHFLVLRQ RI WKH 6HFU
WLWOH KDV SDVVHG7WR ¥WKLH WQLMWHIEH 63F DMDIRWWRU L]HY WKH IHG
DGMXGLFDWH D GLVSXW HE& LVFKWOKHHWR) IUMBPG &W R BMWWOGLEE PV D Q

For off-reservation acquisitions by tribes, there are supplemental requirements. An application from a tribe seeking to
have any land teen into trust must show (1) statutory authority; (2)land use for a particular purpose; (3) impact of
UHPRYDO RI ODQG IURP VWDWH DQG ORFDO WD[ EDVH SRWHQWLDO MXULVG]I
handle the new responsibilitieend (6) information for the SOI to meet environmental law responsibilities. 25 C.F.R.
§151.10. In addition, a tribe seeking an@fervation acquisition of laridto-trust will be subjected to the following
criteria: (1)greater scrutiny as the distarfoem the reservation increases; (2) preparation of a business plan specifying
potential economic benefits,a business enterprise is contemplatud (3) a requirement that the SOI give greater
weight to concerns raised by the relevant state and RAHFUQPHQWYV ZLWK UHVSHFW WR SRWHQWLDO L
MXULVGLFWLRQ UHDO SURSHUW\ WD[HV DQG VSHFLDO DVVHVVPHQWYV ~ & ) 5
2125 C.F.R. 8151.10. The factors which the Secretary of the Interior (SOI) must weigh in considering an application f
anonUHVHUYDWLRQ DFTXLVLWLRQ LQFOXGH WKH QHHG IRU WKH ODQG LWV SUR:
VXEGLYLVLRQV UHVXOWLQJ IURP WKH UHPRYDO RI WKH ODQG IURP WKH WD[ UR
conflicts of landXVH ZKLFK PD\ DULVH ~ & )5 T* E F G H DQG | ,Q DGGL
must consider other factors and give greater weight to state and local concerns wheesenafion acquisition is at
issue. The regulation resid
The Secretary shall consider the following requirements in evaluating tribal requests for the
acquisition of lands in trust status, when the land is located outside of and noncontiguous to the
tribe § reservation, and the acquisition is not mandated:

(a) The criteria listed in §151.10.

(b) The location of the land relative to state boundaries, and its distance from the boundaries
RI WKH WULEHYY UHVHUYDWLR@sWKID GQ \EWMDFRRFHVEBWZHE @ W KRIOWRZEH |V
reservation and the land b@ acquired increases, the Secretary shall give greater scrutiny to the
WULEHTV MXVWLILFDWLRQ RI DQW LThé SdefdiatyEGShaIHi@dpreaiey TURP WKH DFTXLVI
weight to the concerns raised pursuant to paragraph (d) of this section.

(c) Wherédland is being acquired for business purposegtrithe shall provide a plan which
specifies the anticipated economic benefits associated with the proposed use.

(d) Contact with state and local governments pursuagt5a.10 (e) and (f) shall be
completed as folows8 SRQ UHFHLSW RI D WULEHYV ZULWWHQ UHTXHVW WR KDYH O
Secretary shall notify the state and local governments having regulatory jurisdiction over the land
to be acquired. The notice shall inform the state and gmadrnment that each will be given 30
GD\V LQ ZKLFK WR SURYLGH ZULWWHQ FRPPHQW DV WR WKH DFTXLVLWLR(

jurisdiction, real property taxes and special assessn#n6.F.R. §151.11.
2 US.  ,132S.Ct 2199 (2012).
2328 U.S.C §2409a.
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ZLWK UHWSWHRFWNVWRRJ UHV W G EBWWHEBW, ) RILB@RXOWMIQGD/NRWD Y 8 6 'HS
WKH ,GWHWHRHWUDO FLUFXLW FRXUW PDGH VXFK DQ DVVXPSWLRQ
UHJXODWLRQ GBTXDJUIVRLURD SHULRG EHWZHRQIMXCHOGDWH RI WKH
GHWHUPLQDWLRQ WR WDNH ODQG LQ¥R WUXVW DQG WKH DFWXD

, ODWEBHDVEKHLVK %DQG RI 3RW W DZDWHEKHELS, 6 G&DRWHY H

&RXUW UXOHG WKDW WK HVAXLHMWVELRWQORI $/MNYHUHLIJQ LPPXQLW\ IF
LQYROYLQJ ,QGLDQ WUXVW ODQGVY GLG QRW H[WRHBOGDWR VXLWV I
WLWOH WKDW LV WR WDNH RYHU WKH ODQG ORUHRYHU WKH &F
BURFHGMIMMEMFLDO UHYLHZ SURYLVLRMBYH WPLIWYHVGHVRIL & VP Z MW
SHULRG 7KH GHFLVLRQ DO WRDIWMDLFROX & H ¥ KOR ERUCR DR LQW B UG W D Q
PDLQ VWDWXWH XQGHU ZKLFK ODQG LV WDNHQ LQWR WUXVW ¢
DUJXPHQWYV RI '2, DQG WKH ,QGLDQ WULEH WKDW VWDQGLQJ VKR
ORFDO JRWWUZBRHRLIKW ORVH WD[ UHYHQXHV RU QHDUE\ ,QGLDQ
FRPSHWLQJ FODLPV WR WKH ODQG ZKR ZRXOG EH GLUHFWO\ DIl
&RXUW GHWHUPLQHG WKDW D SODLQWLII ZKR RZRWVHQRIDWEHSUR S
ODQG DV D JDPLQJ FDVLQR ZLOO KDUP KLV HQMR\PHQW RI KLV S
UHTXLUHPHQWYV SCDWLQ B IX\LW DQWKDGHWWKW [RQH SURWHFWHG
E\> 86 & M1 @

,Q UHVSRQVH WWW KWKHXWHMLY RRQQGLDQ $I1IDLUV %,$ RI WKH 'HSE
'2, UHYLVHG LWV /DQG $FTXLVLWLR®& WR JXODPLODWH WKH) 5 3L
ZDLWLQJ SHULRG DQG VSHFLI\ KRZ SD UVDIWE XWHH 8 BF L WOR®LF PD O
GLVFHUQ ZKHQ ILQDO DJHQF\ DFWLRQ RFFXUV IRLQWRKWWWR NLQ
DSSOLFDWLRQV 'HFLVLRQV E\ WKH 62, RU WKH $VVLVWDQW 6HFU
$6,$ DUH ILQDO DJHQF\ DFWLRQ¥ LWKWXQHW KOH Gar2F LRAL RVQK M/ B 6W D N H
WUXVW WKH '2, PXVW SXE O L*8 K FOP SLRDOWKEGHHRII DVD KBAQ GHVVDWILR Q

WKH ODQG i @WRPW X BDWHRMW UDQMWR O GHFLVLRQV E\ %XUHDX R
$1IDLUV RIISPHYNO HHFLVLRQV DUH QRW ILQDMH®HHQB\ DFWLRQ
SHIL\DRMUWLFH 7KH\ UBDXQHEVGRWHBHRLQHQHUDO FLUFXODWLRQ V
DUHD RI WKBVGHWFOWLRY QRWLFH WR V\WDHN N MIXERO/RILIFOV RRIQ FRDH
WKH ODQG WTFD BB DGRV KIUHVGVHG SDUWLHY ZKR KDYH PDGH WKHPV

241,
2569 F. 3d 878 (8 Cir. 1995).

2661 Fed. Reg18082 (April 24, 1996)In State of South Dakota v. U.S. Department of the Inte@@iF. 3d 878 (8

Cir. 1995), confronted by the DOI position that its acquisition of trust land masiewable, a federal circuit court

found the Indian Reorganization Act provision to be an unconstitutional delegation of authority. While the case was
pending before the Supreme Court, DOI cured the defect by issuing a regulation specifyitayavdiing period
between the date of the final determination to take land into trust and the actual trust acquiditahR&h 18082

(April 24, 1996). The Supreme Court, therefore, vacated the judgPepartment of the Interior v. South Dakgditfl

U.S. 919(1996).

27 U.S.__ ,132S.Ct. 2199 (2012).
28 Match-E-Be-NashSheWish Band of Pottawatomi Indians v. Patchak U.S. 132 S. Ct. 2199, 2210, quoting
$VVIQ RI 'DWD 3URFHVVLQJ 6HUYLFH 2UJV ,QF Y &DPS 8 6

2978 Fed. Reg67928 (November 13, 2013)ttps://www.federalregister.gauticles201311/13/2013 26844land
acquisitionsappeds-of-land-acquisitiondecisions

30 7KH UHJXODWLRQV VSHFLI\ WKDW WKH 62, VKDOO 3>L@PPHGLDWHO\ DFTXLUH
such decision is issued and upon fulfillment of the requirements of 25 C.F.R. 151.13 [pertditimgxtamination]

DQG DQ\ RWKHU '"HSDUWPHQWDO UHT XL Bed.FRddBT928, at 67986y 938 (NovembeF

13, 2013) https://www.federalregister.gaticles201311/13/2013 26844land-acquisitionsappealsof-land

acquisitiondecisions
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WR WKH RIILFLDO SYLRQGVRDW RR V&G HEFHL WIDRNH Q L QOWHRY MU X VW S X U\
GHFLVXQ@WVYO DGPLQLVWWDPRMOLYWHWHHEGP HGRMHY DWKH WLPH IRU ILOL
DSSHDO KDV H[SLUHG DQG QR DG P BQQYFWUD @4, ¥HODS BADWL RQ VKB
EHFRPH ILQDO WKH ODQG:*r\@PRHEEDWHROLUHG LQ WUXVW

el Se”"—1 S—E'Z>'S1VL ST 2"sZ1IE L Se’e’e¢17el >700
§7'@'® ™ >E%1 >'<Z1 el ZE"Te—"£EAL"ALIINHELL"

“"eeSe7>Sel «eSE"1 ZESeZel Se7Z>51

,Q -IXQH HQ EDBFLVYDRRY /DIRRQ 5DQFKHYMXKM 86 O& RKWOM R |

$SSHDOV IRU WKKHIMI® WK R LFUFXILRVWKDW ODQG WDRHJHGQWR WU)

LQ PD\ QRWGH®S BMND DYWHU WKH WVQUB VAR OGD WIHMILDVOL R WDFN RQ

DFTXLVOWWHDG DFFRUGLQJ WR WKH GHFLVLRQQXLWD/VEWDRQHQJIJH W

PXVW EH EURXJKW XQGHU WKH $GPiDQGWWD W/LKY-HI\B BARUF HH GOUEHMSH
VLIHDU VWDWXW# RI OLPLWDWLRQV

7KHQ EPR¥UW R YIHQ W R U Q HBY VESIG) GR @ L GWCG WHK BIBHD IF O V H

LQYROYHVOD & MFMNRQ LQWR WUXVW LQ IRU WKH %LJ /DJRRG
IDJRRQ %LJ /DJRRQ ILUV W3 mSSHIU AHGL RE\OWIHBWE LADY HR ID

*RYHUQWRRYWHUQPHQW 5HODWLRQVKLISQ:LWRKWMKGHLYSXWHGZBWR W H
&DORUQLD ZDV SUHFLSLWDWHG E\ D EUWWDN®RZID P Q QY HIRRGLIDAWL F
XQGHU ,*5% ZKHQ &DOLIRUQLD REMH %WH GDWHRRGLKAHYV VIDWPH GBI H I H U L
RSHUBWQRMKH ED¥XS UHPWK&RXEWH D & BHDARLYLWKH VWDWH FODLP
WKDW WKH VLWH KDG QRW EHHFDX Y B OALIGHD WW D EH X D G VOR W EXV\Q
MXULVGLFWLRQ WEBHUHIRUH DVVHUWHG WKDW WKH VWDWH ZDV

8125 C.F.R. §151.12(d)(2), #ed. Reg67928, at 6793https://www.federalregister.gaticles?01311/13/2013
26844land-acquisitionsappealsof-land-acquisitiondecisions

8225 C.F.R. §151.12(d)(2)(iv), Med. Reg67®8, at 67938https://www.federalregister.gauticles201311/13/
201326844land-acquisitionsappealsof-land-acqusition-decisions

3 7KH UHJXODWLRQV VSHFLI\ WKDW WKH 62, VKDOO 3>L@PPHGLDWHO\ DFTXLUH
the time for filing a notice of appeal or upon exhaustion of administrative remedies ... and upon the fulfiltment of
UHTXLUHPHQWYV RI t >SHUWDLQLQJ WR WLWOH H[DPLQDWLRQ®@ DQG DQ\ R\
§151.12(d)(2)(iv), 7&ed. Reg67928, 67938nttps://www.federalregister.gamticles201311/13/201326844land
acquisitionsappealsof-land-acquisitiondecisions

34789 F. 3d 947 (BCir. 2015).

355 U.S.C. 88701 and 706.

%6 Under 28 U.S.C. §2401(a),¥iLO DFWLRQV EURXJKW DJDLQVW WKH 8QLWHG 6WDWHV PXVW
WKH ULJKW RI DFW WR@ Riled MiihgDOeip Uy XUhied Stapeds F. 2d 710, 713 {oCir. 1991), the

U.S. Court of Appeals for the Ninth Circuit hahtht this statute applies to actions brought under the Administrative

ProceduréAct.

8744 Fed. Reg. 7235 (Feb. 6, 1979).

38741 F. 3d 1032 at 1037.

39555 U.S. 397 (2009).

401d. at 10371038.
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JRRG IDLWK IRU W WIDEFDAD RIDWIUXY WQOD Q\G W KBIW. G B, \®@ GRFROMRPHHW
ODJBIQG WKXV ZDV QRW HOYJLEOH IRU ,*5%$ JDPLQJ

$ PDMRULW\ RI WKHKH HWWQAVK SIDIAXQ W MWK H R X IGHYB@ IOH URUQLD W
ZDV QR IDPLO\ RU RWIK\HQ RZ RXH RQL Z K D ZWR R @ S\DKIIFW HAILLID L Q

/IDJRRQ ZDV QRW D WULEH X QG HUD IHG HW DIOUM XKRIUL N G WKW MR QY K I ' 2,
DXWKRULW\ XQGHU WKH ,5%$ WR W INsiF FRUGGGE QRIDWIRR MRV W IRU %L
/IDJRRQ PRXOGBHO\ RQDWKH RD LQ WDNLQJ WKH SDUWLFXODU ODQ(
MXULVGLFWLRQ RYHUSL®LMVHQW ®X RSE® BRBIOD WKW KK KDV D

VLIHDU VWDW XWH ZPIVOW R HWRDQML RIQY H Q X H QMRR K N lVO®HHFLML. RQO D® &
PDMRWKIRYHYHU UHMHFWHG WKLV DUJXPHQW DQG UXOHG WKDW
LQYROYLQJ SURFHGXUDO YLRODWLRQV 4XRWLOUWI@RR DQ HDUOL
JRYMPHQW VKRXOG QRW EH SHUPLWWHG WRXDWRIDG YDOWB WKDOOH
VLPSO\ EHFDXVH WKH DJHQF\ WRRN WKH DFWLRQ ORQJ EHIRUH D
DIIDYUW WKHUHIRUH KHOG,®&DWJWRIH3,6 BQYC ISMWHYREFFRUGLQJ
WR WKH FRXUW &DOLIRUQLD FRXOG FRQWHVW WKH YDOLGLW)\ RI
WKDW LW ZDV QRW QHJRWLDWLQJ LFERAWE MV IVVWKR E@ FDKIW IV X ENMM
DJHQF\ GHFLVLRQR RV W WHKMAIRQIDP R D3NVRADBD/OX\VQRH U IPYOW K R BIULMD\L \
VXFK D FKDOOHQJH@ ODWHU WKDQ VL[ \HDUV IROORZLQJ WKH GF
WKH DGYHUVH DSSOLFDWLRQ Rl WKH*GHFLVLRQ WR WKH SDUWLF

7KHQ EPREMHMWHFWHG W KLV XIRSNWE® MAKPHQW E\ WKHBWEKHPH &RX
( %HDVEKH. VK %DQG RI 3RWWDZDW RWPKD\F& DID@\H § J DV KVIKNH % , $
IGHFLVLRQ WR WDINW® ODQ@GHIDNWR WESX MOVB R BBWWRIMW B JRR Q

IDFW VEWIX EWOR@®' HG F R2DIQRW®Y MNKDH \DMWPWMDENFKDOOHQJH WR D 62,
ODQG LQWR WU XV W DUKER\E LADMOD W DWIVRKKHVLIL QWK &LUFXLW SUHFI
VWDWHG WKDW

[a]llowing California to attack coDWHUDO O\ WKH % ,$1V G FaEre patd®lQ WR WDNH WKH
into trust outside the APA would constitute just the sort ofremdhat we have previously

refused to allow, and would cast a cloud of doubt over countless acres of land that have

been taken inttrust for tribes recognized by the Federal governrfient.

“47KH ,QGLDQ *DPLQJ 5HIXODWRU\ $FW ,*5%$ GHILQHV 3,QGLDQ-@DQGV" DV IROO
all lands within the limits of any Indian reservation; and (B) any lands title to which is either held in trust by the United

States for the beefit of any Indian tribe or individual or held by any Indian tribe or individual subject to restriction by

WKH 8QLWHG 6WDWHYV DJDLQVW DOLHQDWLRQ DQG RYHU ZKIEBEAR3@)Q ,QGLDQ WUL

42741 F. 3d 1032, 1038.

43|d. at 10441045.

441d.

45d.

461d. at 1045 (Rawlinson, J., dissenting).

471d, at 1043, quotingVind River Mining Corp. v. United State®46 F. 2d 710, 715 {oCir. 1991).

481d.

49 Big Lagoon Rancheria v. California, 789 F. 3d 947, 953, quoting M&Bk-NashSheWish Band of Pottawatomi
Indians v. Patchak, __ U.S. 132 S.Ct. 2199, 2208 (2012).

501d. at 953.

511d. at 954 citing United States v. Backlund, 689 F. 3d 986, 1@¥CCir. 2012), and United States v. Lowry, 512 F.
3d 1194 (9 Cir. 2008), both of which involved denial of attempts by criminal defendants to collaterally attack
administrative decisions at times circumventing the statute of limitations.
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ZE>Z2+55'58500 ZeZ5——8e"—1 [EZ™e " —
el >7 e’ " —1"¢]1 S—"—e1"—1 S—eel
'—1 >Zceel ee/751 —éCE0—2—01~01

/IDQGV DFTXLUHG L QVWIDOWW PH@MUD,BH$OHQ R UDDE\L Q R \WI MOKLHL B L
RXWVLGH RI DQG QRW FRQWLJXRXWHWRUW BM ERQ Q GKOHILHH \D RH Bi [\W
WKLV SROLF\ KRZHYHU WK B VDIW B REDHLDE [RFIDPIUBND Q @
H[FHSWLRQ VRPHWL PHSARMWHEHWWE WVPR@DOWLRQ SHUPLWYV JDPLQ.
WDNHQ LQWR WUXVW ZLWK WKH FRQVHQW RI WKH JRXHUQRU RI V
62, FRQVXOWV ZLWK VWDWH DQG ORFDO RIILFLDQMVLQFOXGLC
SWKDW D JDPLQJ HVWDEOLVKPHQW RQ WKH QHZO\ DFTXLUHG ODQ
,QGLDQ WULEH DO@GWYV GHWENEBY QHR/XW &DPR WDEPHQGHWULPHQWD
VXUURXQGLQJ2FRPPXQLW\

«'Z>1 (EZ™e'"—ce

2WKHWHSESWSHRQRLW JDPLQETRQUH®/OWL QG DQG GR QRW UHTXLUH JX
FRQVXOWDWLRQ ZLWK ORFDO RIILFLDOV RU 62, GHWHUPLQDWLR
ORFDO FRPPXQLW\ 7KH\ UHODWH WR DQ\ RI ILYH FLUFXPVWDQFH

1. $Q\ WULEH UHWKBXDMWRLRQ RQ 2FWREHU LYV DOORZHG V
RQ QHZO\ DFTXLUHG ODQGYV LQ 2NODKRPD WKDW DUH HLWKH
WUWVEIRUPHU UHVHUYDWLRQ RU FRQWLJXRXVY WR RWKHU ODQ
VWDWXV E\ 62> RU WKH WULEH

2. ,ID WULEH KDG QR UHVHUYDWLRURQ HPRWEWHG LQ D DQG L
VWDWH RWKHU WKDQ 2NODKRPD LW PD\ KDYH JDPLQJ RQ QH
VWDW H SWIKDKM @ WHK HV, QLD WHFREIMQL]HG UHVHUYDWLRQ ZLW
6 W D'W H

3. $ WULEHKDYH JDPLQJ RQ ODQGV WDNHQ L&EWR WUXVW DV D C

5225 U.S.C.82719(b)(1).For recent SOI twart determination decisions see U.S. Department of the Interior, Press

5HOHDVH 3, QWHULRU $SSURYHV J)RUW %HUWKROG /DQG 7UXVW $SSOLFDWLRQ |
http://www.doi.govhewspressreleasdsterior-ApprovesFort-Berthold Land TrustApplication-for-NewRefineryin-

North-Dakota.cfm 77 Fed Reg 62523 (October3, 2012) http://www.gpo.goutdsyspkg/FR-201210-15/pdf/2012

25255.pdf 8 6 'HSDUWPHQW RI WKH ,QWHULRU TwbD¥cisith©dh Db GapihEkR +DZN ,VVXHV
ApplLFDWLRQV" 'HFHPEHU .HZHHQDZ %D\ ,QGLDQ &RPPXQLW\ DQG &D\XJD
http://www.bia.govesgroupspublicidocumentséxtidc015848.pdfand U.S. Dpartment of the Interior, News

5HOHDVH 3$VVLVWDQW 6HFUHWDU\ (FKR +DZN ,VVXHV )RXU '"HFLVLRQV RQ 7ULE
(Enterprise Rancheria of Maidu Indians, North Fork Rancheria of Mono Indians, Guidiville Band of Pomo Imtians, a

Pueblo of Jemezhttp://www.bia.govshroupspublicidocumentséxtidc015848.pdf

5325 U.S.C.82719(a)(2)(A)(i) and 2719(a)(2)(A)(ii).

5425 U.S.C82719(a)(A)(2)(B) There are other specific exceptions for certain lands involved in a federal court action
involving the St. Croix Chippewa Indians of Wisconsin and the Miccosukee Tribe of Indians of Florida. 25 U.S.C.
§2719(b)(2).

55 Under this provision SOI took into stia convention center in Niagara Falls, N.Y, now being used for casino
gaming by the Seneca Nation, on the basis of legislation settling disputes over the renewabofl@ses in

Salamanca, N.Y., 25 U.S.C8BL74, et seq.
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4. $ WULEH PD\ KDYH JDPLQJ RQ ODQGV WDNHQ LQWR WUXVW D
WULEH QHZO\ UHFRJQL]JHG X QG HIS UNRKHI WaX URADX Rl ,QGLDQ $I
UHFRJQL]LQJ JURXE®VDY ,QGLDQ WU

5. $ WULEH PD\ KDYH JDPLQJ R DOEWRHBWHRE QRVIODIQGV IR
' QGLDQ WULEH WKDW LV UH¥WRUHG WR )HGHUDO UHFRJQLW

' Sel 7e71e¢ 51 S—"—el1"—1 7 e¢1 ESZ'>7]
s70e S —ee

7KH %XUHDX RI ,QGLDQ $IIDLUV % ,W HRIL R/&K H' 2H SIDWUWKIEQDV | R Q BV
JDPLQJ RQ QHZO\ DETXLUHG WUXVW ODQGX 7KH&U)XDH ITEBMD L HV RA
DOO UHTXHVWYV &XHFGMULR @ @ BK&EFK WKHUH KDV QRW EHHQ ILQDO D
-XQH WW HYHHI IGIDWH R |, W KHR Q@ W [PXHEYWVDRFRE (RIRQV LVVXHG E\
WKH, RWKIBWLRQDO ,QGLDQ *DPLQYERRPIHYWIKRM GIRAOHD W K D W

GLVFUHWLRQ WR TXDOLI\ ZLWK®&UDZ RU PRGLI\ VXFK RSLQLRQV

,Q DGGLWLRQ WRNBERKUHNVNQRU VHFXULQJ GHWHUPLQDWLRQV DV
IRU RQH MM HFHSWLRQV WR LWV SURKLELWLRQ RQ JDPLQJ RQ QF
VSHFLILHV IDFWRUV WKDW ZLOO EH FRQVLGHUHIK WRQORDNLQJ GHYV
FRYHUV ERWBEUWKBHFPZRWDULDO '"HWHUPLQDWLRQ WKDW JDPLQJ .
GHWULPHQWDO WR WKH VXUURXQGLQJ FRMWEQOWR @ QBPW®H RQV K
ODQGV DFTXLUHG DIWHU 2FWREHWKH UHVHUYQGM R Q GEWR XIHRXWL W
LQWR WUXVW RQ WKH EDVLV RI ODQG FODLPV VHWWOHPHQWYV L
WULEHV DQG ODQGYV UHVWRUHG WR QHZO\ UHVWRUHG WULEHV
EH GLUHFW L&/ WRGOWKR X62W DSSOLFDWLRQV RU DSSOLFDWLRQV U]
UHVHUYDWLRQ VWDWXV DWH2 WIRF BHR G |LQ GEODWHTEOMVRQW KR WoRSSLQLR

% Q DQ RSLOQLRQTROVIWKXR® IRU WKH +XURQ 3RWDZDWRPL ,QF ~ WKH '2, 6ROLF
SWKH ILUVW WLPH D UHVHUYDWLRQ LV SURFODLPHG 2MANb)ARE),ad L W XWHYV WKH
the ... [tribe] may avoid the banongan®J RQ pQHZO\ DFTXLUHG ODQGYT IRU DQ\ ODQGV WDNHQ 1
reservatior? those placed in trust before or at the time of the initial proclamation. Land acquired after the initial

proclamation of the reservation will not fall within tt¢[FHSWLRQ ~ OHPRUDQGXP WR WKH 5HJLRQDO 'LU
Regional Office, Bureau of Indian Affairs 2 (December 13, 200@)://www.nigc.gowLinkClick.aspx®ink=
NIGC+Uploads%2findianlands%2f33_nottawaseppihuronpotawatomibndaoifd=120&mid=957.

5725 U.S.C.82719(b)1) (B)iii).

58 73 Fed. Reg29354. On October 5, 2006, the Bureau of Indian Affairs (BIA) issued a proposed regulation setting

standards for determining whether class Il or class 11l gaming may take place eacgfteed lands. 7EedReg

58769. The comment period was extendeBebruary 1, 2007, 7Eed Reg 70335 (December 4, 2006); Féd Reg

70335 (January 17, 2007), and corrections issueBedlReg 70335. There were earlier proposed regulations that

never became effective, 6%d. Reg55471 (September 14, 2000). Arrles proposal, 5Fed Reg 51487 (July 15,

1991) was never issued in final form.

59 The National Indian Gaming Commission (NIGC) is a thmeember Commission established by IGRA,; it is

composed of a Chairman, appointed by the President with the addicereent of the Senate, and two associate

members, appointed by the SOI. 25 U.S.&®4 (a) and (b)(1). It is charged with certain regulatory responsibilities

with respect to gaming under IGRA. For further information, see the NIGC webkttg:&tvww.nigc.gov/

6025 C.F.R8§ 7KH UHJXODWLRQ VSHFLILHVY WKDW LW 3VKDOO QRW DSSO\ WR DSS
effective date ... the Department or the National Indian Gaming Commission (NI@&) essvritten opinion regarding

the applicability of 25 U.S.G82719 for land to be used for a particular gaming establishment, provided that the

'"HSDUWPHQW RU WKH 1,*& UHWDLQV IXO0 GLVFUHWLRQ W&9ZXALPLI\ ZLWKGUDZ
6125 C.F.R. §292.13(a).

6225 C.F.R. §292.3(h).
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RQ ZKHWKHU D SDUWLFXODU SDUFHO PHHWG RIQW RHWWR RWMKHU
%,% 2IILFH Rl ,QGLDQ *DPLQJ RU WKH 1,*&

LZE>ZeS>'Sel Ze/>—"—Se’' " —

7KH UXOH VSHFLILHY ERWK SURFHGXUHY DQG DSSOLFDWLRQ UHT
WKDW JDPLQJ RQ QHZO\ DFTXLUHG ODQGIVEHRXQG GRW @G MM U LIPHI\
WR WKH VXUURX&SGKBILERRBRRDWWRQ WR EH LQFOXGHG LQ FRQVX
VWDWH DQG ORFDO JRYHUDRBNQWWSNFLSHHFVY IWKGW D WULEDO DS
6HFUHWDULDO '"HWHUPLQDWARBY PDPHMWVRHEPLWWKIE DSSOLFDWLF
WDNHQ QAR WHXX@ODWLRQ LQFOXGHMR X QGEIILVERBWRQLRV\
FRYHUV ORFDO JRYHUQPH@®W® H OC CNGNBHDN. THW KLHOT BRLUHPHQW YV
SURMHFW XR/QW DFKRWS® Q\ WKH DSSOLFDWLRQ UHVSHFWLQJ EHQH
FRPPXQLW\ SRWHQWLDO GHWULPHQWDO HIIHFWV @G SURSRVD
DGGLWLRQ WR SURMHFWHG EHQHILWY DQG GHMMULIPBHHQWDO LPSDI
'HWHUPLQDWLRQ PXVW LQFOXGH SURRI RI SUHVHQW RZQHUVK
DSSURYHG JDPLQJ RUGLQDQFH WULEDO RUJDQLF GRFXPHQWV R
GLVWDQFH RI WKH ODQG IURP DQ\ WUURPOWMKHVWUY EWQ R@ YRHU QP
KHDGTXDUWHUV DQG WKH FODVV ,,, JDPLQJ FRPSDFW LI RQH
SURSRVHG VFRSH LQFOXGLQJYL]H RI WKH JDPLQJ RSHUDWLRQ

$PRQJ WKH GHW D LVOKEERWDE RO PRV IRRXQ P X\RW HFRQ MV®D E® R MWWK\H RSl
SURSRVHG JDPLQJ HVYWDEOLVKPHQW DUH SURMHFWLRQV DERXW
UHODWLRQVKLRELWE MRAPRADW\ GLVWDQFHVI ORFEDKIHR Y UDBGO
HYLGHOWH @RLILFDQW HKIEWW.RQWF DLO B &J@HRUXRH ODYE8 VSHFLILHV
WKH IROORZLQJ W\SHV RI LQIRSBRWLRK P EDEH VL. QFD ®GEHF WHRW D
'"HWHUPL FIRQVRQ@QWLQJ DIJUHHPHQWY ILQDQFLDO DQG ORDQ DJUF
UHODWILKH MRLQJ HVWDEOLVKPHQW RU WKH ODQG RQ ZKLFK LW

JRU HYDOXDWLQJ WKH SRWHQWLDO GHWULPHQWDO LPSDFW RQ W
VXEPLVVLRQ RI LQIRUPDWLRQ WR VDWLVI\ UHTXLUHPWQWYV RI WK

6325 C.F.R§292.3(a).
6425 C.F.R. §§292.33.24.

6525 C.F.R8§292.20. The letter rule stipulates topics which recipients are to be asked to address in their comments;
these parallel the potentidétrimental effect factors which the tribe must address in its application. 25 C829R. 2D

(b) (1)- (6) (consultation letter); 25 C.F.R§292.18(b)- (g) (tribal application).

66 25 C.F.R8§292.15.

6725 C.F.R. §292.2. In Citizens for a Better Way \S1.Depf ¥ the Interior, 2015 WL 5658925, at *13 (E.D. Cal.
Sept. 24, 2015), a case challenging a Secretariabasodetermination on various grounds, the court found that the
%,$TV 3GHFLYVL e vdusXwsindd arbitrary and capriciousccording to the court, the decisiaras
EDFNHG E\ 3D UHDVRQD E O-hil¢lirp8ics Dé&3tDafldcR thosé ednirpuKitieés whose governmental
functions,infrastructure or services may be affected by the potential impacts of a gaming establishment.

68 25C.F.R. §292.17- 18.

6925 C.F.R8§292.16.

7025 C.F.R§ 36 LJQLILFDQW KLVWRULFDO FRQQHFWLRQ LV GHILQHG HOVHZKHU
WKH ERXQGDULHV RI WKH WULEHYV ODVW U H \tibeYcBnwdnrstrat® iy HistoricaU DWLILHG R
GRFXPHQWDWLRQ WKH H[LVWHQFH RI WKH WULEHYV YLOODJHV EXULDO JURXQ
ODQG ~ §29225

7125 C.F.R§29.17(j).

7242 U.S.C. 84321 et seq.
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DOVR GHWDLOV D YDULHW\ RI IDFWRUV WKDW PXVW EH DGGUHVV
VRFLDO DQG HFRQRPLF OLIH Rl WKH VXUURXQGLQJ FRPPXQLW\ )
DGGUHVYV DQWLFLSDWHG WP 5ER B WNFRWH U8 RKMMDWRERIROR/Q LHFR QRP L F

GHYHORSPHQW DQG FRPSXOVLYH JDPEOLQJ ZLWKLQ WKH FRPPX
UHYHQXH WR PLWLJDWH WKHVH HIITHFWV PXVW EH LGHQWLILHG
DVVHVVPHQW RI WWH D6 S5 WMEWQEIID\WARIMQOG BRYGR® WW KM WULEH W

KDV D VLIJQLILFDQW KLVWR®LFDO FRQQHFWLRQ WR WKH ODQG

8SRQ GHWHUPLQLQJ WKDW JDPLQJ RQ WKH QHZ ODQGV ZRXOG EF
GHWULPHQWDO WR WKH ORFDW KR-RW BBRQHW Q B2, FRW W IKHRIWESOLFI
EH DSSURYHG RWRBWIIRMNCPHDWIRWHO\ FRQFX W LW KL RQHR@HWHDBL QDWK
SRVVLEWHPRIGHW\ HIWHQWRIK) JIRYHUQRU GRHV QRW DIILUPDWLYHO
UHTXLUHG6W,LPHOWWKRBIRUP WKH DSSOLFDQW WULEH WKDW WKH D
FRQVLGHUDWLRQ

"—e'e7" 701 S—ece

,*5%$ HIHPSWV QHZO\ DF TZAULW KIGQ WX/ WROMQAAEXRXV WR WKH ERXQ(
UHVHUYDWLRQ RI WKH ,QGLDOQ7WHXDEDH O REWIRIBERIPH D Q

3WZR SDUFHOV RI ODQG KDYLQJ D FRPPRQ ERXQGDVYLJDEWHLWKV\
ZDWHUV RU D SXERZB\URYDPG IRQFOXKEKHV SDUFHOV WKDW WRXFK DW

el o8'—1 ZeeeZ T

,*5$ LQFOXGHSWLREB[WR LWV SURKLBDPATXRQ H3G 3OMRIG\ IFR® DN WOl U
LQWR WUXVW DV SDUW RI 70 KWHH W XGDH PIID@\& RRJIDDV 8 B RE AOKDLL\P E
WKUHH PHWKRGV E\ ZKLFK ODQG UHVXOWILYJH[FRB D LRMQ G FWER HF
ODQG PD\ KDYH EHHQ WKH VXEMHFW Rl OW®E8 PO RIGP P\DH VK © H FEHK
DFTXLUHG XQGHU WKH VHWWOHPHQW RI D ODQG FODLP H[HFXWH
ZKLFK UHWXUQV VR FOHY®E D\W IGQWRL WKHHIVWRWLEHVROYHV ZLWK ILQDO
UHJDUGLQJ WKH°@GDQG WHNW XQDDHGEG PD\ KDYH EHHQ DFTXLUHG XQG
ODQG FODLP QRW H[HFXWHG E\ LVQRAHR S\ \B HI G QsDADJAVRDVU BVX R/UIEGIW H
HQIRUAHWEHHPHQW WKDW LQ HLWKHU FDVH SUHGDWHYV 2FWREHU
ZLWK ILQDOLW\ WKH®ODQG FODLP DW LVVXH

—'e'Sel Z@Z>YSe'"—1¢"518S1 Z ¢¢1 EB"—" eZee7Ze1l >'<Z

,*5$ SURYLGHV DQ H[FHSWLRQ WR LWWF BYLRKHE IDDERENRQ JDPLQJ
WDNHQ LOQWR WUXVW DV SDUW RI WKH LQLWLDO UHVHUYDWLR:

7325 C.F.R§292.18.

7425 C.F.R§292.23.

7525 U.S.C§2719(a)(1).

76 25 C.F.R§292.2.

7725 U.S.C 82719(b)(1)(B)(i).

7825 C.F.R.8292.5(a). The rule covers larifh]cquired under a settlement of a land claim that resolves or extinguishes
ZLWK ILQDOLW\ W KiHwhblé bEMHIaK, thebeQyGedul®ng InRhe alienation or loss of possession of some
RU DOO Rl WKH ODQGY FODLPHG E\ WKH WULEH LQ OHJLVODWLRQ HQDFWHG E\

7925 C.F.R§292(5)(B)(1).
8025 C.F.R§292.5.
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BHFUHWDU\ XQGHU WKH )HGH DR D//NDLR/Z O M/E LR/HQ\F HSUWRLARHY VW K
UHTXLUHV WKDW WKH W U L E HWROUWRX JKKD W I HE 1D 16 @ LDQFLN/Q\RZEDWM IGYI
DFNQRZOHGJPHQW SURFHVV XQGHU & )5 3DUW WKH WUL
XQGHU WKH QHZO\ UHVWRUHG ODQGV H[FHSWLRQ XQGHU ,*5%$ DC
SURFODLPHG UHVHUYDW L%® QWX MW MW DEMN R XOGIRE BRIRFWDLPHG UH
WULEH PXVW GHPRQVWUDWH LWV JRYHUQPHQWDO SUHVHQFH DQ
VLIQLILFDQW KLVWRULFDO FRQQHFWLRQV ZLWK WKH:*DUHD ZLWK

2Q -XO\ D WHKWHIUH SDQHO RI WKH 8 6 &RXUW RI $&SHDOV IRU V
XSKMXBFHPEHU UXOLQJ RI WKH 8 6 'LVWULFW &RXQW IRU WKH

7KH &RQIHGHUDWH 7ULEHV RI WKH *UDQG % RIS HIDQRHROXYGIMV\ R 2
DGHFLVLRQ E\ WKH 62, WR WDNH ODQG LQWR WUXVW IRU JDPLQJ
,QGLDP*7TUWEHUHV S H W VIRKWZR< MK W UXVW DFTXLVLWLRQ PHW WKH
JDPLQIWKY LIOHWHWDYODWLR @ RILEH DPEQRDHOHGIHG E\ WKH 6HFUHW
JHGHUDO DFNQRZOHGEHRWHKQWR SWRY HYSE HOE WPKHKIQ BWLRQ 7KH GL)\
FRXUW IRWRIBMP2EEWHUPLQDWLRQUW KK MU WKHQWH JXQO®MWRU\ & ) 5 1
WKDW WHRHWIHLEFHD QW KLVWRBHWZEO HFR ZWXHFWURBH DQG DQ\ ODQG

DQ LQLWLDO UHVHUYDWLRQ LZD&L QD WLK/D MH & KN WIKHER VHHNLQJ
VKRZQ WKDW LW KDG XVHG DQG RFFXSLHGVBBBRR UG VDK HWRL RLKGH.
GLVWULFW FRNUW QRKHWKRIZERFFXSDWLRQ DQG XVH RI WKH DFW)>
FRQVLGHUHG DV LWV LQLWLI® H H6$ UDPPWQ R @l RSB RERVHV RI

Z®e 371 S—ece

,*5$ SURYLGHY DQ H[FHSWLRQ WR LDV TSXLRKILEIODIQREY RRUDPLQJ |
WDNHQ LQWR WUXVW DV SDUW RI WKH UHVWRUDWLRQ RI ODQC

8125 U.S.C §2719(b)(1)(B)(ii).
8225 C.F.R§§292.6(a)(b) and (c).

8325 C.F.R.8292.6(d). Two modern connections are mentioned, either of which would qualify: the land must be near
where a significant number of tribal members reside; it must be withimgl@3adius of tribal headquarters or
facilities that have existed at least two years at that location.

8 @RQIHGHUDWHG 7ULEHV RI WKH *UDQG 5R @3326, 2RPWIWMDSBIORYHO.RRQR ¥ -HZHOO 1
July 29, 2016).

8575 F. Supp.3d 387 (D.D.C.). For further information, see CRS Léd¢a H E D UD.B.(@istitt CSurt Upholds
,QWHULRUTV ,QWHUSUHWDWLRQ RI 6HFWLRQV DQG RI WKH ,QGLDQ 5HRUJDQ
Decision © E\ -DQH 0 6PLWK O0DU

86 The Cowlitz Indian Tribe was officially acknowledijas an Indian tribe in 2002, 67 Fed. Reg. 607 (Jan. 4, 2002).

7R WDNH WKH ODQG LQWR WUXVW IRU WKH &RZOLW] ,QGLDQ 7ULEH WKH "HSTW
the Cowlitz Indian Tribe met a requirement of that statute, i.e., itaWWa® GHU J)HGHUDO MXULVGLFWLRQ  LQ
determination was upheld by both the district court and the appellate court, and that aspect of this case is discussed

further inCRS Report RL345Zarcieri v. SalazarThe Secretary of the Interior May Not AdrgiTrust Land for the
1DUUUDJDQVHWW ,QGLDQ 7ULEH 8QGHU 8 6 & 6HFWLRQ %HFDXVH 7KDW 6W
-XULVGLFWLRQ  LQ

8725 U.S.C. §2719(b)(1)(B)(ii).

8875 F. Supp. 3d at 410.

89 According to the court , [tlhe regulatp) GRHV QRW UHTXLUH WKDW WKH RFFXSDQF\ DQG XVH El
claim any ownership or control, exclusive or otherwise, over the land. Nor does the regulation require the Cowlitz

Tribe to have occupied or used the Parcel or the land adj&¢éhtidl. Woreover, the court also rejected an argument

offered by plaintiffs that would have required the secretary to identify with precision a geographic area in which the

WULEH KDG 3VLJQLILFDQW KLVWRULFDO R gaiddt W dgueson feDwithd sBdhHIOLPLQD U\ WR
areald. at n. 15.
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UHFRJGQLMKIHR QXHQHUDOORL I LHVLEKDPW WWKNDWLVI\ WKUHH UHTXLUH
WKH UHVWRUHG ODQGV H[FHSWLRQ PD\ EH LQYRNHG WKH WUI
RQH WLPHW PXVW KDYH ORWRRY.FMUQ PRIVMUQRAPQOWLRQVKLS ZLWK
JRYHUSDHQ®N PXMWW KDYH EHHQ UHVWRUHK MW R DBGN UDXO/ W HFFHRH W L
FHUWDL® PFUXWWHDEDXLVLWLRQ RI WKH ODQGV PD\ KDYH EHHQ PD
OHIJLVODWIRQ/W DFTXLVLWLRQ LV DXWKRUL]J]HG EXWI®RW PDQGD
OHJLVODWLRQ GRHV QRW VSHFLI\ D SDUWLFXODU JHRJUDSKLF DI
EH LQ WKH VW DWH JRKYHHWH AMHKGWWRIWLEHR SXODWLRQ LV ORFDWHG
GHPRQVWUDWH RQH RU PRUH PRGHWQP RR QVQWHFR\ZL R QM WIR PV IQRV QKD
FRQQHFWLRQ WR WKH ODQG DQG WKHUH PXVW EH D WHPSRUL
DFTXLVLWLRQ RI WKH ODQN WIDHQVGN{REY BPMAITRADH URIT WIKUWHHW H QEW/ DS SC
WULEHYV DFNQRZOHGJWG DX\WIGYHU SUIRHF HD\VGW LRURYLGHG WKH\ KDYH
UHVHUYDWLRQ SURFODLPHG DIWHU 2FWREHU 7ULEHV UHF
VHWWOHPHQW DJUHHPHQW WR ZKLFK WKH 8QLWHG 6WDWHV LV D
UHTXLUBPHQWYV

9025 U.S.C.82719(b)(1)(B)(iii).

%9¢ JUDQGIDWKHULQJ SURYLVLRQ & )5 ¢ E SURYLGHV DQ H[FHSWLRQ IF
effective date of these regulations, the Dapant [of the Interior] or the National Indian Gaming Commission (NIGC)

issued a written opinion regarding the applicability of 25 U.S.C. §2719 for land to be used for a particular gaming

establishment, provided that the Department or the NIGC retairdidotetion to qualify, withdraw or modify such

RSLQLRQV "~ ,Q &RXQW\ RI $PDGRU &DOLIRUQLD Y 8QLWHG 6WDWHYV "HSTW RI \
&DO WKH FRXUW XSKHOG DQ DFTXLVLWLRQ IRWUDWKN ', RQM RMXQUE RWOGEIZ R NQ
satisfy any of the criteria in 25 C.F.R. §292.7. The court stated that the grandfathering provision, 25 C.F.R. §292.26(b),
SUHDVRQDEO\ VDIHJXDUGY DJDLQVW FRQIOLFW ZLWK DJHQFV IDFQMALRQV LQ ZKLF|
found the provision was not arbitrary or capricious.

92 The regulation provides a naxclusive list of four methods by which a tribe may establish its having been federally
recognized: (1) treaty negotiations with the United States; (2) the ecéstéma determination by DOI that the tribe

could organize under the IRA or the Oklahoma Indian Welfare Act; (3) federal legislation indicating the existence of a
governmento-government relationship; and (4) acquisition by the United States at onef fane for the benefit of

the tribe. 25 C.F.R.&892.8(a}) (d).

98 Ways of establishing loss of governménigovernment relationship that are specified in the rule are: termination
OHJLVODWLRQ UHVWRUDWLRQ OHJLYV @@&ivhemRafion BdnGhé Fded@arR@VverrviidhH QW KLVWR UL
effectively stating that it no longer recognized a governsteegbvernment relationship with the tribe or its members

or taking action to end the governrméoct JRYHUQPHQW UHODVW2RQYVKLS ~ & )5

9425 C.FR. §292.7. To establish that it has been restored to federal recognition, a tribe must show: restoration
legislation; recognition under the administrative process, 25 C.F.R., Part 83; or judicial determination in a settlement
agreement entered into by tbleited States. 25 C.F.B8292.10.

925 C.F.R. §292.11- 12.
9625 C.F.R8292.11(a) (requirements for trust acquisitions for tribes restored by federal legislation).

97 Modern connectionscludereasonable commuting distance of tribal reservation; if tribe has no reservation, land
must be near where a significant number of tribal members reside; land must be witmila r28lius of where the
tribal governmental headquarters have been for st te@ years. 25 C.F.B292.12(a).

%% WHPSRUDO UHODWLRQVKLS PD\ EH HYLGHQFHG E\ D WULEHYTV ILUVW UHTXHYV
the tribe is not gaming on other lands, a request for trust acquisition within 25 years of rest®safid-.R.
§292.12(c).

9925 C.F.R. §292.11(b) (administrative acknowledgment); 292.11(c) (judicial determination).
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7575171 —e¢'S—1 eeS'510 U1l ZeE ' —eZs

2Q -DQXDU\ OHVV WKDQ ILYH PRQWKY EHIRUH SURPXOJDWIL
RQ QHZO\ DFTXLUHG ODQGV *2| G QXHGRGUMEDNMWPIHRMRIOODQG L
WUXVW IRNWDRFYPILISSDQFH ZKLFK LW UHVELQEMXBRQO\XQH

VLPXOWDQHRXVO\ ZLWK LVVXLQJ WKH *XLGDQFH DQG EDVHG RQ
GHSDUWPHQW VHQW OHWWHUV WR DSSUR[LPDWHO\ WULEHV HL
UHVHUYDWLRQ ODQG LQWR WUXVW IRU ,QGEDIQREDPIDQ] RU UHW X!
$GPLQLVWUDWLRQ VXWRHEFXMW® FZHWKGGEQHAMW RQ -XQH |
JRYHUQPRRQMUQPHQW FRQVXOWDWLRQVZ RIWK W DREDO OHDGHUYV
DFTXLVLWLRY MG XOORWMHRQSSOLFDEOH WR JDPLQJ RQ ODQGV WL

105

7KH UHVFLQGHG *XLGDQFH ZDV SUHPLVHG RQ DQ LQWHUSUHWDW

5$% ZKLFK RIWHQ SURYLGHV WKH VWDWXWRU\ EDVLV IRU %, $
,QGLDQ WULEH DV SULPDULO\ LQWHQGHG WR EH D PHDQV IRU W
ZHUH ORVW WKURXJK WKH HDUOLHU DOHRWIRHQW SR®LEFHZKLFK

103*X . GDQFH RQUWUNUYDWLIRQ ODQG LQWR WUXVW IRU JDPLQJ SXUSRVHV ~ OHP
for Indian Affairs, Carl Atman, to All Regional Directors, Bureau of Indian Affairs, and George Skibine, Office of
Indian Gaming (January 3, 2008}tp://www.bia.govilc/groupspublic/document&extidc-001896.pdf

Wls3*X LGDQFH IRU 3URFHVVLQJ $SSOLFDWLRQV WR $FTXLUH /DQG LQ 7UXVW IRU
Assistant Secreta/Indian Affairs Larry Echo Hawk, to All Regional Directors, Bureau of Indian Affairs, and
Director, Office oflndian Gaming (June 13, 2011). (Hereinafter, June 13, Memorandum).

102 Denial letters were issued to: the Big Lagoon Rancheria, the Chemehuevi Indian Tribe, the Hannahville Indian
Community, the Pueblo of Jemez, the Lac du Flambeau Band of Lake SuperipevZhiimdians of Wisconsin, the

Los Coyotes Band of Cahuilla & Cupeno Indians, the Mississippi Band of Choctaw Indians, the St. Regis Mohawk
Tribe, the Stockbridge Munsee Community of Wisconsin, the Sebagaga Tribe of Oklahoma, and the United
KeetoowalBand of Cherokee Indians. In addition BIA notified the following tribes that their applications were
incomplete and no further action would be taken on them as submitted: Ysleta del Sur Pueblo, Turtle Mountain Band of
Chippewalndians Muckleshoot Tribe ofVashington, Lower Elwh&lallam Tribe, Lac Vieux Desert Band of Lake

Superior Chippewa Indians, Kickapoo Tribe and Sac and Fox Natie@hidok Nation, Dry Creek Rancheria,

Colorado River Indian Tribes, Confederated Tribes of the Colville ReservatiotheaBdirns Paiute Tribe. Documents

may be found dbttp://www.indianz.coniews2008006500.asp

W33(FKR +DZN $QQRXQFHV 7ULEDO &RQVXOWDWLRQ RQ ,QGkbf¢gheeDPLQJ /DQG LQYV
Assistant Secreta/Indian Affairs, U.S. Department of the Interibtews Release (August 31, 2010),
http://www.bia.govidc/groupspublic/documentgéxtidc010772. pdf

According to this News Release,

Secretary Salazar issued a directive on July 18, 2010, recommending a thorough review of the

TurrentJXLGDQFH DQG UHJXODWRU\ VWD Q G bdded/etiotWege®@ WR PDNH GHFLVLRQ)\
determinations under Section 20 of the Indian Gaming Regulatory Act (IGRA) and its

LPSOHPHQWLQJ UHJXODWLRQV ,Q DFFRUGDQFHwEhtK WKH 6HFUHWDU\TV
'"HSDUWPHQW RI ,QWHULR U T V-té-goremmnéhfcarultatidhRthd R[Gficé Q P HQ W

of Indian Gamingvill engage with tribal governments on three major subjects: (1) the January 3,

2008 Memorandum regarding Guidance on Takingrésfvation Land into Trust for Gaming

Purposes; (2) whether there is a need to revise any of the provisions of 25 C.F.R. Part 292, Subpart

A (Definitions) and Subpart C (TwBart Determinations); and (3) whether the Department of the

,QWHULRU YV uidgcbriplianc&wit 25 TE.R. Part 151 (Land Into Trust Regulations)

should come before or after the T\Rart Determination.

10425 C.F.R., Part 151

10525 C.F.R., Part 292,

10625 U.S.C. 8461 et seq.

077KH VSHFLILF ,5% SURYLVLRQ XSRQ ZKLFK WKH WUXVW DFTXLVLWLRQV UHO\ |
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HPSKDVL]HG WKH FULWHWHFWHRQIRUWKI XKRUL@J)%,$ WR VFUXWLC
DQWLFLSDWHG BHHMWHUWNMWUR® BHATXLVLWLRQV $ NH\ HOHPHQW K
DVVHVVPHQW RI KRZ PXFK QHI DWQYWHHNHHKF DYWL RIQUBILZR XO G UERSR
IDFLOLWLHY DUH CRFRWHRHEWDH WK HOUL WKDQF HQERRPCGWEKRZ UHVHU YL
WKHURIQHUYDWLRQ XQHPSOR\PHQW UDWH ZLOO EH DIIHFWHG ‘
PHPEHUV IURPYWWHRIHRK® UHVHUYDWLRQ OLIH LI WULEDO PHP
LPSDFW RQ WKHLU GHVFHQGDQWY LQ WHUPV RI WULEDO PHPEHU

VSHFWHN RQYDWLRQ EHQHILWYV RI WKH SERSRYBDDWHGQGFOGKBLQJ
*XLGDQFH SUHVXPHG WKDW VWDWH DQG ORFDO JRYHUQPHQWY D
XQIDPLOLDU ZLWK ,QGLDQ WUXVW ODQG MXULVGLFWLRQDO LVVX
KDPSHU WKH HIILFLHQF\ RUDWILLEQ@Y JRYHUDRPXDAWOREIHTXLUHG LG
FRRSHUDWLYH DJUHHPHQWY DQG FRPSDWLELOLW\ ZLWK VWDWH

1 ZY'Z 17171 ¢S—eSrem@1e™51-6"T—e1 S
>Z0ele >l S—"—el1lS—el ZeZ>—"—Se’"—1e71
o'Z72'S—EZ
'2, FRQGXFWHG FRQVXOWDWLRQ VHVVLRQV ZLWK WULEDO OHDGH
WKH QHHG IRU WKH *XLGDQFH ZKHWKHU DQ\ RI WKH SURYLVLRQ"
DFTXLUHG ODQG IRU JDPLQJ & )5 SIDHMLRXV6XBIRPW Y XD NG

VKRXOG EH UHYLVHG DQG ZKHWKHU FRPSOLDQFH ZLWK WKH ODC
VKRXOG FRPH SSDRW &R WHUHP WZ RWH. \RDU MRDUDWW R MEMDQRA ILQW R

ODQG LQWR WUXVW WR ODQGV ZLWKLQ H[LVWLQJ UHVHUYDWLRQV ,W UHDGV D!
authorized, in his disetion, to acquire, through purchase, relinquishment, gift, exchange, or assignment lands, within
or without existing reservations, including otherwise restricted allotments, whether the allottee be living or deceased,
for the purpose of providing lands b ,Q GLD QV '8465.8Therekis another IRA provision, 25 U.S§867,
ZKLFK VSHFLILFDOO\ SHUPLWV WKH 62, WR SURFODLP 2QHZ ,QGLDQ UHVHUYDWL
provisions, includingg465.
108| etter from George T. Skibine, Aatj Principal Deputy Assistant Secretarindian Affairs, to Tribal Leaders
(August 24, 2010)http://mww.bia.govilc/groupspublic/documentgéxtidc010719.pdfA list of nine issues for
consultation is appended to the letter. It reads as follows:
LIST OF ISSUES FOR CONSULTATION
1. Whether the definitions of the following terms in 25 C.F.R. 292.2 should be amended:
(1) Appropriate State and local officials; (2) Nearbyiémdtribe; (3) Significant historical
connection; and (4) Surrounding community.
2. Whether any of the provisions in 25 C.F.R.292.19 (How must an application describe the
benefits and impacts of the proposed gaming establishment to the tribe and itsshehawtd be
modified.
3. Whether any of the provisions in 25 C.F.R. 292.18 (What information magipdination
contain on detrimental impacts to the surrounding community) shouttbtiied.
4. Whether the consultation process with appropriate Stdteal officials and official®f
nearby tribes described in 25 C.F.R. 292.19 is adequate.

5. Whether the information sought from consulted parties in 25 C.F.R. 292.20 is sufficient.
6. Whether the evaluation criteria contained in 25 C.F.R. 292.21 arepaigpe.

7. Whether the timeframes for a goverfidbncurrence contained in 25 C.F.R. 292.23¢muld
be modified.

8. Whether the Memorandum issued by Assistant Secretary Carl Artman on Jara@9§, 3,
regarding guidance on taking affservation langihto trust for gaming purposesiould be
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7TKH UHVXOW RI WKH UHD'WHR @MWK DV HRWHPUHIXODWLRQV ZHUH |
WKH *XLGDQFH VKRXOG EH ZLWKGUDZQ 7KH *XLGDQFH ZDV IRXQ
DSSOLFDWLR®VUWRHUNMDRIR(RU JDPLQJ XQGHU & )5 3DUW
SRWHQWKNMOQY ERYK UHVSHFW WR SURFHVVLQJ DSSOLFDWLRQV \
& )5 3DUW LQ VLWXDWLRQV ZKHUH JDPLQJ ZDV FRQWHPSOD
UHFRPPHQGHG ZLWK UHVSHFW WR WKH TXHVWLRQ RI ZKHWKHU W
DFFRESWKH DSSOLFDWLRQ IRU WDNLQJ ODQG LQWR WUXVW 7KH
UHTXTUH LW

7KH UHYLHZ DQG FRQVXOWDWLRQ SURFHVRRIDY KM LUHAOHBWER |
6HFUHWDU\ RI WKH ,QWHULRU .1QQ 6CHFL]HDW D G L BRH MWKIHQ JQWWHKIH ISR/ T
$IDLUV WR UWYGIHFRINRQJ JXLGDQFH DQG UHJXODWRU\ VWDQGDU
KDQGOLQJ DSSOLFDWLRQV WR Vv mDNW KOHD PGP RQW B GAXUPX WWK HR &JH FIJR
UHTXLUHG '2, LQ FRYQHMR\AHYY ZIARKQVIRWMRRYEBPREWQ W
FRQVXOWWW IREQWDLQ LQSXW THRPUHYGIHYQFRYHBNMER ERWK ODQG
DFTXLVLWLRQNVRIQ VIWRRQ E DYDYV W @G MAH WY W E R § IDRQG D Q G
HTXDO IRRWWER®YAR ODWWHU FDWHJR U\UFHRNHULDND W E RXQL R UWKLER®HWU
H[FHSWLRQV IRU VHWWOHPHQW RI D ODQG FODLP SDUW RI DQ L¢

,Q RUGHULQJ WKH FRQVXOWDWLRQ W K H FBHHAFRJUHDVMDGIX PQ RWAKHHG AV K T
ZHUH QLQH DSSOLFDWIIRQN GHWXIUPL@D W MWRAR DQG WKDW FRQV X!
PHDQ D GHOD\ LQ SURFHVVLQJ3JJWKHRY AV R B ST BRIDWF BRHE/ \MRQN L Y KYDKA
DUHD LW LV DSSURSULDWH WWKWMP A HV\R DLNGHH @/\W HIQBIEG DGRSW S
WUDQVSDUHQW FULWHULD UHJDUBQGH O XF K UWDW B/QRR & H WRIRHPQ QD!
JRYHUQPHQW FRQVXOWDWLRQV ZLOO OHDG XV WRY"WKH LPSOHPH
7KH 6HFUHWDW\ QIRQFMGHERBWPHQW RQO\ DSSOLFDWLRQV KDY
VHWWOHPHQWY RI ODQG FODLPV LQLWLDO UHVHUYDWLRQV RU |
PHPRUDQGXP YWER@\S EEUH SH QEEDQUWERHH @ WHGWHKIBIDSY R VW D W H
GHFLVLRQV RQ WRMINVWIBEO S GIHFHQIARQ X SR Q [DQ G HIMWPORB AMGIGIRGQ D
WKDW WKH '%, BROAH ISURYLGH D GHWHUPLI'8SDWLRQ RQ VXFK DSSC

'2, FRQGXFWHG VLW BRWHW@DPHDW FR Q V X O WIIRW IORZV. X IGQIS & WF R\Y +
WKH LVVXH Rl ZKHWKHU WKH *XLGDQFH VKRXOG EH PRGLILHG U}
3DUW

Many tribes recommended that the Department rescind the Guidance Memorandum
because it was not subject to tribal consultation andsec it was, in their view,
inconsistent with broader Federal Indian polidgher tribes contended that the Guidance
Memorandum was unreasonable because it makes inappropriate judgments regarding what

withdrawn, modified, or incorporated into the regulations in 25 C.F.R2Part

9. Whether land on which an Indian tribe proposes to establish a gaming establtonéhbe
taken into trust before or after congrice with the requirements of the tpartdetermination in
25 U.S.C. 2719(b)(1)(A).

10925 C.F.R. §292.15.

MO3'HFLVLRQV RQ ,QGLDQ *DPLQJ $SSOLFDWLRQV ~ OHPRUDQGXP IURP 6HFUHWD!
Indian Affairs (June 18, 2010ftp://www.bia.goWwVhatWeDoServiceOverviewbamingindex.htm

id.at2.7KH 6HFUHWDU\ IXUWKHU VWDWHG WKDW KH H[SHFWHG WKH $VVLVWDQW
FRQVXOWDWLRQ DQG FROODERUDWLRQ ZLWK WULEDO OHDGHUV WR FRQWLQXH
addition, it is important thatwd NHHS WKH 8QLWHG 6WDWHV &RQI&BVV IXOO\ DZDUH RI RXU |

12, at 2.
1131d. at 2- 3.
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LV LQ WKH PpEHVW LQWH U H YiW Wifl eRoerlahdeleErébiuceddbéneitFHY WKDW D W
LWV JDPLQJ IDFLOLW\ LV ORFDWHG DW D FHUWDLQ GLVWDQFH IURF
EHQHILWY ZLWK D OfHerdribes\hiinfdikdd that theEdidance Memorandum

unfairly prejudices tribes whit reservations located at great distances from population

centers and ignores historical facts regarding the locations where the Federal Government

created reservationSome tribal leaders expressed support for the primary objective of the

Guidance Memoradum, which is to limit offreservation gaming to areas close to existing

reservationd!*

$VVLVWDQW 6HFUHWDU\ IRU ,QGLDQ $IIDLUV /DUU\ (FKR +DZN L
IRUWK WKH VWDWXWRU\ DQG UHJXODWRUQ RMTHW MRH DN \D KL F K
IRU D JDPLQJ IDFLOLW\ RQ OD Q@ HRIIDXAW P & QbR) NGB DWW R Q |, * 5
HIFHS%WtR®@RWHG WKDW GHFLVLRQV RQ JDPLQJ LQYROYH SDUWL
WULEH DQG WKDW WRAHDRXDWGE WR *DXKOI®ERQRY GG QP HRQ \D

FDEMFDVH EDVLV WKH DUUD\ RI IDFWRUV ZKLFK VKRXOG EH FRQ\
KLV DQDO\VLV WKH *XLGDQFH HVWDEOLVKHG D YLUWXDOO\ LQIO
FDVLQR ZLOO KDYH D GHOHWHULRXV HIIHFW RQ WULEDO OLIH +L
UHJXODWLRQ JRYHU QLRIUX LD RGO REGFPIBBRKYHGWHMW H DQG ULJRUR:
VWDQGDUGYV WKDW V HWDRW WRKUWWN DIQEYE BW HBDYUZ B S ORRDW LR Q
RIUHVHUYDWLRQ@G®LRGHTXDWHO\ SURYLGH VWDQGDUGYV IRU HY
DFTXLVLWERQMKDUDFWHULIHG W K HVWWHILXFOND W QREQWOM RMSDUB QW \
HYDOXDWLQJ WULEDO D SSHOAHWDYADLVR ER/QWIR FIRGNG XFW RMR WKH JHQ
ODQG DFTXLVLWLRQ UHJXODWLRQ XQGHU & )5 3DUW WKH
XQQHFHVVDU\ DQGQWKBWVIMD PLOK WR Q VIW GBIFQ WLRIQ 'PSMIUQUP HQ W
SURFIBQGHU JXIODWHRQ DFFRUGLQJ WR $VWLRMWDRUD @BREBHWERH\
BHFUHWDU\ PXVW ZHLJK WKH LPSDFW RI WKH WUXVW DFTXLVLWL
MXULVGLFWLRQ LQ D PDQQHU WKDW FRQVLGHKN DX DKAHIDFWR
WKH UHJXODWLRQ GRHY QRW PDQGDWH GLVDSSURYDO RI DQ DSS

— SEeZ+1S—e1 YL MPETeI—

W WIW—e>7 0 ce

6HYHUDSURBBUMG SR QYKBHWRW LGLQJ IHGHUDO UHFRJQLWLRQ RU L
SODFHPHQWVRIIBBAGBDAMWUXVW VWDWXV FRQWDLQHG SURYLVLRC
RI WKHVH ELOOV ZHUH HQDFWHG

M +XLGDQFH IRU 3URFHVVLQJ $SSOLFDWLRQV WR $FTXLUH /DQG LQ 7UXVW IRU *
Assistant Secreta/Indian Affairs Larry Echo Hawk ot All Regional Directors, Bureau of Indian Affairs, and
Director, Office of Indian Gamindg (June 13, 2011). (Hereinafter, June 13, Memorandum.)

115 June 13, Memorandum, at 1. In the Memorandum, Assistant Secretary Echo Hawtkataeg gaming on newly

acquired land must satisfy three criteria: (1) it must have been taken into trust; (2) it must satisfy one of the exceptions

WR WKH SURKLELWLRQ RI JDPLQJ RQ ODQGYV DFTXLUHG LQ WUXVW DIWHU ,*5$7\
there musbe a tribalstate compact. With respect to the second of these, Assistant Secretary Echo Hawk distinguished
EHWZHHQ 3HTXDO | RROWReQdredH @fdd, S¥itlefReRi\of a Land Claim, and Initial Reservasind

the twapart determination excepti ZKLFK KH FKDUDFRWHWVH]H® WV RK hbtgRiil HTduBRQ

this requires several layers of review, including concurrence in a secretartivgetermination, only five tribes

have succeeded in securing a gaming facility utiderexception.)

116 June 13, Memorandum, at 5 (with reference to 25 C.F.R., Part 292).
117 June 23, Memorandum at 7.
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X 6HFWLRQ K3/ $ RI 6WDW vV AMHWINDMI@ U
IHGHUDO ODQG WR WKH 62, WR EH KHOG LQ WUXVW IRU WKH
VWDWHYV WKDMDOXOFRFOM @E HOLJLEOH RU FRQVLGHUHG WR
WuUXvw I|IRU FODVV ,, RU FODVYV ,,, JVMMEFQIRRWKWHKRVH WHUP
,QGLDQ *DPLQJ 5HIXODWRU\"$FW 8 6 &

x 3/ SURKLELWY JDPLQJ RQ IHGHUDO ODQG WUDQVIHUUHC

W WIX —e>Z 02 ce

7ZR ELOOV HKGD¥@RGIUBW FRQWDLQHG JDPLQJ SURKLELWLRQV L
LQWRXVW DFIXLVLWURQDWLQJ WR ODQG WR EH WDNHQ LQWR WL
7ULEH LQ WKH VWDWB3 /RIl :DVKLWOWI@ANREBUDDRGI FHUWDLQ IHGHUDO
%ULGJHSRUW ,QGLDQ &RORQ\

W WIY —e>7 00 ce

3/ WKH *XQ /DNH 7UXVW /DQG S5HDIILWPODWLRQ $F VW UMXDML | L H
DFTXLVLWLRQ RI WXHNG BEG \BXHL VK X4D REWRN PZ DQ/RLDQV Y
3DWEKDQIG UBWXDWHDQ\ IHGR@BIO F\WKQ W VWREWKDW O®QG VKRXOG

,Q DGGEZWLFR@OW HQDFWRGIUG WKFRQWDLQHG JDPLQJ SURKLELW
ZLWK IODWBXVW DFIXLVLWLRURNYLGLQJ IRU WKH WUXVW DFTXLVLW
IHGHUDO ODQG IRU WKH 3DVFXD/<DTXLWODNEK® RFHUWBRBQP % XWGE D>
/IDQG 0ODQDJHPHQW ODQG LQWR WUXVW IRU WKH EHQHILW RI WKH
DQG SURKLEL®DNWY],,DSGFPODVY ,,, JDPLQJ RQ WKDW ODQG

>" ™M~ Zedel ee3Ze®@’'—ele'Z1 >"EZ®e

6 20WKH 7ULEDO *DRMQJISFOMJZEXKOG KDYH UHTXLUHG WULEHV W
EHIRUH QHZO\ DFTXLUHG ODQGYV FRXOG EH IRXQG WR EH HOLJLE
DSISVG WR WKUHH RI WKIM BIHEHSMIORQVRKREFBH RQ RI JDPLQJ RQ (
DIWHUW*BE® DFOYPEQWODLP VHWWOHPHQW LQLWLDO UHVHUYDWLI
WULEH RU UHVWRUDWLRQ RI GQRQGEV MRKLY BHZO\ IRHV BV RWULH.E MW W
WKHVH H[FHSWLRQV IRU JDPLQJERQRQHZ2ZWKH PIDQEHE WDXWYW DOV
WULEH PXWNFKDWHG D ZULWWHQ GHWHUPWRKB VOIDRYEG | U\R I GVLKIHL EBGHHF
JDPLQUMDLQFIQARGHGJIV WKD¥WD WXEVWWDWIEMLEDY GLUHFW PRGHUQ F
ODQ@E&EBG VXEVWDQWLDO GLUHFW DERULJLQDO FRQQHFWLRQ WR

8QGHU WKH ELOO IRU D WHVBHD EODWYXKDDURPREHY QWRRMIMBHWLRQ W
ZRXEB UHTXLKREERBWKR JHRJUDSKLF DQG WHPSRUDO ERRQGFWLRQYV
QHHG MRVEH®IIDOH UDGLXV RI HLWKHU WKH WULEDO KHDGTXDUWH
RU WKH UHWLGH@AHLRD R WAQUXEEHPUPY |IRU WULEHV ZEWKRXW D Ut
WULEH ZKLFK KDARROG WYBRYRMDWR RV PRGHUQ DQG DERULJLQDO FF
opQ&ZDbW ILYH \HDUV DIWHU UHVWRUDWLRQ RU UHFRJQLWLRQ W
$SWULEHW IDVNKRYXHRXO® IOMHIRZ WRGHUQ DQG DERULJLQDO FRQQHF

u8 .S, :132S.Ct 2199 (2012).

1190n June 16, 2015, the U.S. District Court for the District of Columbia dismissed the case. Patchak v. Jewell, 108 F.
Supp. 3d 152 (D.D.C. 2015).

1205, 477 113" Cong., ® Sess. (2013
12114, §2, adding 25 U.S.C. §2719(b)(2)(A).
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DQG WKH ODQG PXVW EH SDUW RI LWV ILUVW UHTXHVW IRU QHZC
UHVWRUHG WKH DSSOLFDWIRK® G RENHIEN A/HRL X H GO BQ & K.I) \WIRFW H
ZLWKLQ ILYH \HDUV Rl UHFRJQLWLRQ RU UHVWRUDWLRQ DQG

DQ\ RWKRKHOPRGHUQ FRQQHFWLRQ WR W K®\ O\DUQE HJ N FXLNUL DR HROQM
RI WKHVH HIRK®\G LREMNPMRWY R WHWEHRUDO FRQQHFWLRQ WR RU UR
RQ WK ODIQEW WKH SHULRG IURP 2FWREHU WR WKH GDWH
GHWHUPZRMBMMRHUPLQH ZKHWKHU D WULE D DWWV QDO RRKGIQUIHE TX
WR WKW ISHDRERWHGVODWLRQ FRQWDLQV D OLVW RI IDFWRUV ZKLF
LQFOXGLQJ KLVWRUWRBIO®KEED HHFWHWFHQW RU FXOWXUDO DIILOLD)
RQ & )5 B6HFWPRZIKHWKHU WKH ODQG LW UIQEGIDQD X B DHZ K BIWJ HE AKQH
XVHG ZKHWKHU WKHF®D Q& UL O DALZNHL WEESEDD W K/H. WHM.EH ZDV R
UHPRYHG IURP WKH ODQG DQG RWKHU IDFWRUV VKRZLQJ WULED
SUHVHOFRIQRIDWLYH W& B L)HIGEHNIDOOV *RYHUQPHQW R¥ DQ\ RWKHU V

e 'Z>D" ™M " Zede

2ZWKHU ELOOV QRW HQDFW HEBGCAHRNWG UKHDFRE GLUVRIYRG HRG WRULED O VW
LQWRIRW DVWULEH C5@RG 1 VX LSUR Y LVLR Q¥ PE®A ONDRNHLRQ 4 HUR VDRH Q J
IROORZLQJ

X 6 +5 27ZRXOG KDYH WUHDWHG ODQG DFTXLUHG LQ WUXV'
7JULEHV Rl WKH *UDQG 5RQGH &BRFMNQYWWRRQUHIAGVDNR B Q
SXUSRVHV RI FRQVLGHULQJ DSSOLFDWLRQV WR WDNH WKH C

ODQG WDNHQ LOQWRLWEBXDYWHRLWMMHU DR M\EREHU WKH G|
HOQDFWPHQW RI ,*5% ZRXOG EH SDUW Rl WKH UHVHUYDWLRC
X 6 + 5 WKH 7KRPDVLQD ( -RUGDQ ,QGLDQ 7ULEHV RI 9L

5HFRJQLWARQUEFWDRMBELIEGHUDO UHFRIJQLWLRQ IRU VL[ 9LUJLC
7ULBMKH &KLFNDKRPLQNKB QIKDLEG NRQIGE PIQODY MWEHU Q

'LYLVLRQ WKH 8SSHWGEBWWBSRRDQQREK H 0 RBHD F,F
,QGLDQ DIMGLRWEHPRDGV,QGLDQ 7USBERY|LWLRIPOXGHG
SURKLELWLQJ HDFUERAFIRWQIGKVM MQULEBIPLQJ DFWLYLWLHV DV D
FODLPHG LQKHUHQW DXWKRULWWGRUD® ®BZ W IQH MXGLKQRIU LW
WKH ,QGLDQ *DPLQJ 5HIXODWRU\ $FW 8 6 & HW VHT
UHJXODWLRQV WKHUHXQGHU SURPXOJDWHG E\ WKH 6HFUHW
*DPLQJ &RPP®VVLRQ

X 6 +5 12WKH (ONRRWRWBRBG 7ULEDO L&ERM@BGBQFH $FW
SWRVLRQ W UDSSWUMRDMIMH QY DFUHV RI %XUHDX RI /DQG 0DQD
®QG WR EH WHEBG REBWIRWLEH RI :HVWHUQ 6KRVKRQH ,QGLD
1HYDGD IRU FHUWDLQ VSHFLILZARX G & WSRVHWEKDRK K GOHG LV O D W
WKH WBQGO QRW EH HOLJLEOH RU FRQVLGHUHG WR KDYH E

122This isa regulation implementing the Native American Graves Protection and Repatriation Act oP199M*
601, 25U.S.C 3001:8013; 104 Stat. 3048058

1233, 477 adding 25 U.S.C. §2719(b)(2)(C).
12435416 113" Cong., ¥ Ses. (2013)H.R. 841 113" Cong., ¥ Sess. (2013).

1254 R. 2190 113" Cong., ¥ Sess. (2013)S. 1074 113" Cong., ® Sess. (2013), Sections 106(d); 206(d); 306(d);
406(d); and 506(d).
1265, 1167 113" Cong., ' Sess. (2013}1.R. 2455 113" Cong., 2d Sess. (2013).
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FODVV ,, JDPLQJ RU FWRRVH A WHRRMGHENRR QV K H
,QGLDQ *DPLQJ 5HIXODWRUVWS$FW 8 6 &

x +5 »®WKH OXVFRJHH 1DWLRQ RI )ORULGD )HGHUDO 5HFRJQ
KDYH UHERO@G]BXWKRUL]J]HG WKH 62, WR WDNH ODQG LQWR V
IDWLRQ RI )ORULGD ,W FRQWDLQV H[SOLFLW DXWKRULW\ IR
IRU WKH OXVFRJHH 1DWLRQ RI )ORULGD XQGHU & )5 3DU\

x 6 YDQ DPHQGPHQW WR WKH 6LOHWY ZBXBK ,KQIBYHDQ 5HVWR
DXWKGMWKHHEHFUHWDU\ WR WDNH ODQG LQWR WUXVW IRU WK
WR VSHFLILNG FRRRYAIGHIRYKDW WKH ODQG LV ZLWKLQ WKH E
RULDLQD 6LOHW] &RDVW 5HVHUYDWLRQ DQG WKDW WKH UHL
LV QRWHWRJEHOH RU XVHG IRU DQ\ JDPLQJ DFWLYLW\ FDUU
,QGLDQ *DPLQJ 5HJ®ODWRU\ $FW

X 6 +5 ¥WKH /XPEHH 5HFRRAOWLRDY$FBURYLGHG IRU
IHGHUDO UHFRJQLWURBHRR IWIKRHJ WP B ROLQD DQG DXWKRUL
BHFUHWDU\ WR WDNH ODQG LQWR WUXVW IRU WKH 7ULEH ,W
WKH 7ULEH IURBDFROQGXFMNLIQULWLHY DV D PDWWHU RI FODLP
DXWKRULW\ RU XQGHU WKH RROWRRGL®I RIKBIQ,\Q)GHLEHU PP OQ Z
S5HIXODWRBUSFQAGHU DQ\ UHIJXODWLRQV WKHUHXQGHU SURP:
BHFUHWDU\ Rl WKH ,QWHULRU RU WKH*DWLRQDO ,QGLDQ *D

X + 5 13 ZRXOG KDYH SURYLGHG IHGHUDO UHFRJQLWLRQ IRU "
DQRG DXWKRUL]JHG WKH 62, WR WDNH ODQG LQWR WUXVW ZLW
ZLWKLQ \HDUV E\ WKH 62, DV WKH DERULJLQDO KRPHODQ(

X + 5 WKH 6DPLVK ,QGLDQ 1DWLRQ +RPHODQGV $FW RI
FRQGLWLRQV ZRXOG KDYH UHTXLUHG WKH 6HFUHWDU\ WR W
WKH 6DPLVK ,QGLDQ 1DWLRQ DQ@W ISHTOWLEEWHG ,*5$ JDPLQJ

X +5 B8 ZRXOG KDYH WUDQVIHUUHG FHUWDLQ %XUHDX RI /DQ
WKH 6HFUHWDU\ LOR BV XVWE FR B IWHKWWHUQ 6KRVKRQH ,QGLDQ
1HYDGD DQ®WBSGORKEEJIJDPLQJ RQ WKH ODQG 7KH ELOO ZRXOC
WUDQVIHUUHG ODQG WR EH KHOG LQ WUXVW IRU HDFK RI WK
OF'HUPRWW 3DLXWH DQG 6KRVKRQH 7ULEH WKH 6KRVKRQH 3
9DOOH\ ,QGLDQ 5HVHUYDWLRTQUJLWEHKH VKR PBLRAX WIKN }R BINL% VO G
&RXQFLO WXMUNVQRIGLDQ &RORQ\ DQG WKH 3\UDPLG /DNH =

1271d,, §2(d)(1).

1284 R. 323 113" Cong., ¥ Sess. (2013).

12935402 113" Cong., ® Sess. (2013).

13025 U.S.C. 8§711e.

1313, 402 81, adding 25 U.S.C. §711g4).

1825, 1132113" Cong., # Sess. (2013)4.R. 1803 113" Cong., # Sess. (2013).
13319, §4(b).

1344 R. 2442 113" Cong., ® Sess. (2013).

135H.R. 1225 113" Cong., ® Sess. (2013).

1364 R. 2455 113" Cong., ®' Sess. (2015).
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X +5 ®¥WKH 6DQWD <QH] %DQG RI &KXPDVK OLVVLRQ ,QGLDQ
$FW R ZRXOG KDYH DXWKRUL]JHG WKH 6HFUHWDU\ WR WDN
IRU WKH 7ULEH DQG SURKLELWHG ,*5%$ JDPLQJ RQ WKH ODQG

x +5 BWKH %ODFNZDWHU 7UDGLQJ 3RVW /DQG 7UDQVIHU $F
UHTXLUHG WKH 6HFUHWDU\ WR WDNH DFUHV LQ 3LQDO &
WKH EHQHILW RI WKH *LOD 5LYHU ,QGLDQ &RPPXQLW\ RI WKt
5HVHUYDWLRQ DQG SUFKLEGWIQGKHDPERY RO WMDKHHUHQW WU L
DXWKRULW\

WWIZ —es7Z 21

7ZR ELOOV HQDERR@GIUEBWKHRQWDLQHG JDPLQJ SURKLELWLRQV L
LQWRXVW DFI XLV L¥WLRIBKUquerque Indian School LaritansferAct,

requiringthe SOI to take certain land into trust for 19 Pueblos and spegi?V KDW 3>Q@R FODVYV ,
gaming, class Il gaming, or class Il gaminghall be carried out on tliederal &nd taken into

trust” D@Q 190 W UDQVOQUWILRW WRQJIDPLOBHXMERE®MBYX RI /DQG
ODQDJHPHQWDRY® LD |IRU WK BXEHQ@IILOOR | SMWQBWKD WD D QG
s¥@ODVV ,, DQG FODVV ,,, JDPLQJ VKDOO QRW EH SHUPLWWHC

751> ™M gl ee e
x 6 Y45 MMWKH 2UHJRQ DQG &DOLIRUQLD /DQG *UDQW $FW
LOQFOXGHY WKPW.WERR@® IHWDLQ ODQG WR EH KHOG LQ WUXVYV

EHQHILW RI WKH &RZ &UHHN %DQN RI BWPSEBOM GULEH RI ,QGL]|
LQHOLJLEOH IRU JDPLQJ XQGHU ,*5%

X 6 M4+ 5 MWWKH HHS WKH 3URPLVH $FW @RWLO ZRXOG SURK
-DQXDU\ DOO FODVV ,, DQG FODVV ,,, ,*5$ JDPLQJ RQ C
3KRHQL[ $UL]JRQD PHWURSROLWDQ DUHD WKDW KDV EHHQ |

X 6 ¥4+ 5 YWWKH (FRQRPLF 'HYHORSPHQW 7KURXJK 7ULEDO |/
([FKDQJH DFW ZRXOGKHVXDOQMW WWKRHDSQO DSSOLFDEOH 6WDW
ODZWR WDNH FHUWDLQ OMQA Q@ RVWH X\VW\I RU %MXGQALRURQJIR
RI OLVVLRQ ,QGLDQV

X 6 “WWKH &DOLIRUQLD '"HVHUW &RQVHUYDWLRQ DQG 5HFUHD
FROPDLQV SWRYEWLARRXOW KUHH G XL VAR WIDINH FDQG LQWR WUXVW

137H,R. 3313 113" Cong., ® Sess. (2013).
138H.R. 4018 113" Cong., 2d Sess. (2014).
139129 Stat. 558, 14Cong., ¥ Sess. (2015).
140130 Stat.447 (2016).

113, 32 tit. Il, subtit. A, 114 Cong., ® Sess. (2015).
1424 R. 308 114" Cong., ¥ Sess. (2015).
1433, 152 114" Cong. ' Sess. (2014).

1444 R. 308 114" Cong., ?'Sess. (2015).
1455, 175 114" Cong., # Sess. (2015).

1464 R. 387 114" Cong., ¥ Sess. (2015).
1473, 414 114" Cong., ® Sess. (2015).
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WKH /RQH 3LQH 3DLXWH 6KR VK RQWM D5 VG0 WIBS MWR @ KBS LW LR C
LQHOLJLEOH IRU ,*5%$ JDPLQJ

x 6 W+ 5 MWWKH 7KRPDVLQD ( -RUGDQ ,QGLDQ 7ULEHV RI 9l
5HFRJQLWLRQ $FWZRKDWG GHRWCTHNIHREHUDO UHFRJQLWLRQ |
9LUJLQLD ,QGLDQ 7ULEHV WKHWKKH RXDRRRIGRAPI@GLDQ 7ULEF
7ULEAVWHUQ 'LYLVLRQ WKH S3\XIHUDESWWDSRQEN JUEHH
,QFWKH ORQDFDQ ,DGE&DMKHPR@QQGLDQ 7ULEH ,W LQFOXGF
SURYLVLRQV SURKLE L WILRIFHRMFKX RWWXHYBPWQIEHWLYLWLH
D PDWWHU Rl FOXWKRBULQKHUHR®GHU WKH DXWKRULW\ RI D
LQFOXGLQJ WKH ,QGLDQ *DPLQJ 5HIXODWRU\ $FW 8 6 &
DQ\ UHJXODWLRQV WKHUHXQGHU SURPXOJDWHG E\ WKH 6HFI
*DPLQJ &RPP®VVLRQ

x 6 P+ 5 2WKH 2UHJRQ &RDVWDO /DQGV $FW LQFOXGHV ¢
ZRXOG WUDQVIHU RKHOW DIQQWODXYAV WRUEWKH EHQHILW RI WKH
7TULEHV RI &RRV /RZHU 8PSTXD DQG 6LXVODZ ,QGLDQV DQG
LQHOLJLEOH IRU JDPLQJ XQGHU ,*5%

x 6 4+ 5 1WKH &RZ &UHHN 8PSTXD /DQG &RQYH\DQFH $FW
SURYLVLROR/XDIGLMKUDQVIHU FHUWDLQK®IDEHQWIR\WEHRKHOG LQ
WKH &RZ &URHBPSB DRI 7ULED RG GRHGH@BDWLJLEOH IRU
JDPLQJ XQGHU ,*5%

X 6 4+ 5 BBZRXOG SURYLGH IRU WKH DGIGMWVIMRR RI FHUWDL
WKH UHVHUYDWLRH LR) IMEHI® Q&RBWWOM EWKH SURSHUW\ LV
QRW HOLJLEOH GRHWU JPPE QJ

X 6 ¥+ 5 BBWKH 'RXJODV &RXQW\ &RQVHUYDWLRQ $FW RI
UHTXLUHRWUD @FIBIKWV Rl IHGHUDO ODQG WR WKH 62, WR EH S
WKH EHQHILW RI WKH DOBMK R G LRLEBLGX AQIGDLY D SURYLVLRQ
VWDWKHM DG LV QRW HOLJLEOH IRU JDPLQJ XQGHU ,*5$%

X 6 + 5 WKH 1HYDGD 1DWLYH 1DWLRQV /DQG $FW ZRXOG
WR FRQYH\ DSSUR[LPDWHO\ DFUHV IURP WKH %XUHDX R
ILYH IHGHUDOO\ UHFRJQR/WW WUHHRYWWYW 3BYRPWH DQG 6KRVEk
7JULEMPPLW /DNHUBEHXBSDRNY ,Q G LD Q BARGR/@\N H
3DLXWH 7ULEH DQG WKH 'XBRBDWISWU RKIRAVIKRIQ®I\ 7 U DER H V
IURP WKH )RUHW WH6BEHRVKRQWR3IDLXWH 7ULEHV RI WKH 'XFN ¢
5HVHUYDWLRQ WR EH KHOG VB WUREBXIGHGWMKWH EHQHILW RI

1483, 465 114" Cong., ' Sess. (2015).
1493, 872 114" Cong., 3 Sess. (2015).

1503, 465 114" Cong., ' Sess. (2015H.R. 872 114" Cong., ¥ Sess. (2015), Sections 106(d); 206(d); 306(d);
406(d), and 506(d).

1515, 814 114" Cong., ® Sess. (2015).
1524 R. 1438 114" Cong., ®'Sess. (2015).
1535, 814 114" Cong., ® Sess. (2015).
1544 R. 1436 114" Cong., ® Sess. (2015).
1553, 817 114" Cong., 3 Sess. (2015).
1564 R. 3211 114" Cong., ® Sess. (2015).
1575, 872 114" Cong., ® Sess. (2015).
158 H R. 925 1145h Cong.,%1Sess. (2015).
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VWDWHPHQW:3IWKDMW VQRIWCHHOBOLIJLEOH RU FRQVLGHUHG WR
LQWR WUXVW I[IRU FODVV ,,/JDPLQJ RU FODVYV ,,, JDPLQJ

6 %9+ 5 7RX0G WDNH LQWR WUXVW DSSUR[LPDWHO\

RI /DQG ODQDJHPHQW /DQG IRU WKH EHQHIDW®RI| WKH 6XVDQ
VWD WH &EBDW ,, JDPYQ,), DRBLRAD VKDOO QRW EH DOORZHC
WLPH RQ WKH ODQG

6 61 4+ 5 162ZRX0OG SODAHJ WD MU BEWW)RUHVW 6HUYLFH ODQ
7XROXPQH &RXQW\ &DOLIRUQLD IRU WKHXMHQHILW RI WKH 7
,QGLDQ® VWDM@OWKDW, DQG FODVYV ,,, JDPLQJ VKDOO QRYV
DQ\ WLPH RQ WKH ODQG

6 3\WKH ORDSD %DQG RI 3DLXW H\R XDGGPORGDWE TFH $FW
WUDQVIHU RI FHUWDLQ %X\ BRX R4 XDPEBXORQDHAEBBDWLRQ C
WR WKH 62, WR EH KHOG LQ WUXVW IRWWHKHHDRBSD %DQG R
LQHOLJLEOH IRU JDPLQJ XQGHU ,*5$%

6 W WKKMPEHH 5HFRJQLWLRQ $FW 7KLV OHJLVODWLRQ ZRX!
IHGHUDO UHFRJQLWLRQ RI WKH /I XPEHRRUIZJH BRI 1RUWK &DU
6HFUHWDU\ WRPDIMHG ZD@/ELQ 5SREHVRQ@RROQWIXVYRUWK &DL
IRU WKH 7ULEH ,W L\Q¥FDW G\ KIBVRWDNHRQ QWR WUXVW XQ
VHFWLRQ VKDOO EH HOLJLEOH RU FRQVIO®WWYHG WR KDYH E}
JDPLQJ RU FODWY ,,, JDPLQJ

+5 WKH /XPEHH 5HFRRAOWLRQRYAVEH IRU IHGHUDO UHFRJ
RI WKH /XPEHH 7ULEH Rl 1IRUWK &DUR/OR QDDNE O DRWKRUL]H
ORFDWHG ZLWKLQ 5REHVRQ &RXQW\ 1RUWK &DUROLQD LQW
LQFOXGHV D SUR YW @K® WL WHQPIDWRBW FRQGXFW JDPLQJ I
D PDWWHU RI FODLPHG LQKHUHQW DXWKRULW\ RU XQGHU WH
IQFOXGLQJ WKH ,QGLDQ *DPLQJ 5HIXODWRU\ $FW RU XQGHt
WKHUHXQGHU SURPXOJDWHG E\ WKH 6HFUHWDU\ RU WKH 1D\
&RPPLV¥LRQ

+ 5 BWKH $ODBNPDDWICRQDO 6FHQLF $UHD (VWDEOLVKPHQV
UHTXLUH WKH 6DFWRVW.IDNHR VKB XARW HD \8 LSDHU 8D R X WH

6 KRV KROHH U Q & LRUR YIDPH QUKPOWGHRIX F6$QRWROORZHG

EH FRQGXFWHG RQ WKDW ODQG

+5 1WKH 6DQWD <QH] %DQG RI &KXPDVK OLVVLRQ ,QGLDQ
$FWRXOG UHTXLUH WKH 62, WR WDNH FHUWDLQ ODQG LQWR
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1624 R. 3079 114" Cong., ' Sess. 2015).
1635, 1986 114" Cong, ' Sess. (2015).
1645, 2285 114" Cong., ' Sess. (2015).
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WKBW@ KH 7ULEH PD\ QRW FRIQBLXHW>RQ JDWPH @IDREWL. DV D
RI FODLPHG LQKHUHQW DXWKRULW\ RU XQGHU DQ\ J)HGHU!
*DPLQJ 5HIJXODWRU\ $FW DQG UHJXODWLRQV SURPXOJDWH
,QWHULRU RU WKH 1DWLRQDO ,QGLEFW*DPLQJ &RPPLVVLRQ X

+5 YWKH 6D@GURQ 1DWLRQ /DQG &RQYH\DQFH $FW RI

UHTXLUH WKH 62, WR WDNH FHUWDLQ ODQG LQWR WUXVW IR
7JULEH ,W IDQVW B @/HHR@XW WKIEM PD\ QRW FRQGXFW JDPLQJ |
R@DQG WDNHQ LQWR WUXVW\8 DU\ QYW UNVRI \F & DV BH®/ LB KWI
DXWKRQGWYHIBAUDO ODZUHJXXADWQEBRAY SURPXOJDWHG E\ WK
BHFUHWDU\ Rl WKH ,QWHULRU RU WKH 1DWLRQDO ,QGLDQ *D

+ 5 "MW WKH 3DVFXD <DTXL 7ULEH /D QGHEFRP@WH\ MKHNVSFW ZR
3VXMEHFW WR YDOLG H[LVWLQJ ULJKWV DQG SD\PHQW WR WKH
YDO¥HUWDLQ IHGHUDO ODQGY DUH WR EH KHOG LQ WUXVW |
LQFOXGHV D \V*W\DAWHP AQME MV RDWQRW FRQGXFW JDPLQJ DI
WKH ODRE® PDWWHU Rl FODLPHG LQKHUHQW DXWKRULW\
LQFOXGLQJ WKH ,QGLDQ *DPLQJ 5HIJXODWRU\ $FW DQG UH
WKH 6HFUHWDU\ RI WKH ,QWHULRU RU WKH 1DWLRQDO ,QGLEL
WKDW $FW

+5 Y2WKH /\WWRQ 5DQFKHWMDWRPHYKQBVF$FIWDLQ ODQG)
RZQHG E\ WKH /\WW R} B B B F WHDWHD)QEKRDR OV EXVSDUW R

WKH WUENHUYDWLR Q@ R W \VLLGRAD YWEVERD VX 1 FOW EGVHOLJILEOH
IRU JDPLQJ LQ WKH ,QGLDQ 7B P IU®J C5WHH XOODARRSIN BBFMV LR Q V
VWDWLQJ WKDW IXWXUH WUXVW \BRRXLWILEAH. R QOOL Q F\R ERP D
HOLJLEOH IRU JDPLQJ XQWL ® IDNW@U FHDUMBELQ ODQBQ & Q
BRQRPD &RXQW\ SHUPDQHQWO\ ™ QHOLJLEOH IRU ,*5$ JDPLQJ

+5 MWKH 'RXJODV &RXQW\ (FRQRPLF 'HYHORSPHQW DQG ¢
RI ZRXOG UHARILUHDFUB@VRI IHGHUDO ODQG WR WKH 62,
SODFHG LQ WUXVW IRU WKH EHQHILW RI WKH :DVKRH 7ULEH
VWDWH WKDWHOKLUYEDMHIRUVIDRMW)J XQGHU ,*5$%

Z*'">1 _o~"_~g_

M. Maureen Murphy
Legislative Attorney

' E-S'-2>
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